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Foreword
by the Equality and Diversity Forum
The Equality and Diversity Forum is the network of national equality
organisations, which exists to promote dialogue and understanding
across the equality “strands”. It also commissions research on issues
that are central to the forward policy agenda. We are pleased to be
publishing this study which addresses an issue of importance across
the equality spectrum: whether employers and service providers
should have a statutory duty, not only to avoid discrimination, but to
promote equality?
To be specific, should the responsibility on public bodies to promote
equality which the Government has already introduced across the
range of equality issues in Northern Ireland (1998), but in relation to
race equality only in Britain (2000), be extended, in some form, to
gender, disability, age, sexual orientation and religion or belief? In
addressing that question for the public and private sectors, this paper
makes an important contribution to the debate on the strategic
direction of equality policy.
Existing discrimination legislation has helped redress many
inequalities in our society. Nevertheless, after a quarter of a century
of race and gender legislation, and despite recent legislation on
disability, we are well short of the results that we would all like to see.
It is for that reason that the Government has, over the past five years,
given public bodies in Northern Ireland and the devolved assemblies
in Britain the responsibility to promote equality; and given 43,000
public bodies in Britain a duty to promote race equality and good
race relations.
The Government has a commitment to extend that duty to disability
and gender. Meanwhile, a European Directive has led to new
measures outlawing discrimination in employment on grounds of
sexual orientation and religion and belief, to be followed by
regulations on age in 2006. There is no commitment to extend the
duty to promote equality to those strands. The result, for employers
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and service providers, is a variable geometry of responsibilities and
approach.
Early results from the equality duties which already exist are
encouraging. In a recent evaluation of the race duty, almost 70 per
cent of respondents said this work had produced positive benefits. A
diverse range of organizations was making progress, including “some
very good schemes and policies in rural areas and smaller
organisations”. Nevertheless, a proposal to extend the duty across
the full range of equality issues raises many questions that this paper
sets out to answer.
In contrast to the retrospective, complaints-driven approach of the
anti-discrimination legislation, the proactive, problem-solving
approach fostered by a responsibility to promote equality has
obvious appeal. But what in practice does it require from employers
and service providers and what can it really deliver? Is the precise
model already in operation on race immediately transferable to the
other strands – is monitoring of religion or sexual orientation feasible
and desirable for instance? Could we learn from the early experience
of implementing the existing duties to devise a model that is even
more effective in delivering the outcomes – in employment and
services – that we need? Does the duty to promote good race
relations have any relevance to the other strands – to religion or
gender for instance – and, if so, how might this be translated into a
duty on public bodies that in many cases are already working to
promote social cohesion? Would an extension of these duties across
all equality strands be a welcome move for organisations confused by
the array of differing requirements, or would it be feared as an
additional bureaucratic burden? Finally, given that the majority of
people work in the private sector, what relevance might this
approach have for them?
We now know that there will be a Commission on Equality and
Human Rights, taking over the roles of the three existing
Commissions (on gender, race and disability) and providing support
for and enforcement of the age, sexual orientation and
religion/belief regulations. This begs the question of whether the
new body will have to work with the existing array of laws or whether
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we can move towards a single equality act with a consistent approach
across equality and diversity as a whole. It makes sense therefore, at
this stage, to examine the pros and cons of extending the equality
duty across the board, as the eventual standard throughout the UK.
Colm O’Cinneide’s paper does this, setting out the limitations of the
current legislation, explaining the nature of an equality duty and the
steps that have already been taken to mainstream it in the public
sector.
While our members are committed to parity of protection across the
equality strands, we recognise that the discussion on next steps needs
to engage with those who are sceptical – in the public and private
sectors. The majority of the paper is written in the context of the
former, but Part 8 addresses the potential of an equality duty in the
private sector. While employers’ representatives have not
encouraged any extension of an equality duty to private firms, it is
notable that many of the companies that lead the way in
implementing good practice are voluntarily doing precisely what
such a duty would require.
Our job now is to take forward the discussion with a wide range of
organisations, both the enthusiastic and the less so. The Forum will be
using “Taking Equal Opportunities Seriously” to demonstrate that an
equality duty would be an opportunity for individuals, organisations
and employers, not a threat.
The Equality and Diversity Forum would like to thank the Nuffield
Foundation for supporting the commissioning and publication of this
paper.
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Executive summary
What is a “positive duty” and why does this paper recommend the
introduction of such duties across all equality grounds?
A positive duty is a requirement that organisations promote equality
and diversity in all aspects of their work, in a manner which involves
employees, employers and service-users alike. It is a proactive
approach, with an emphasis on achieving results backed by
enforcement mechanisms and the measurement of outcomes.
In 2000, the UK government introduced a positive duty on public
sector bodies to promote race equality in the wake of the Stephen
Lawrence inquiry. In the light of the experience of that duty, and of
similar equality duties in Northern Ireland, Wales, Scotland and
elsewhere, this paper recommends a radical change of direction for
equality and diversity policies in the UK – the supplementing of the
existing limited anti-discrimination legislation with a comprehensive
set of proactive positive duties.
These duties, if implemented in the public sector, would be based
upon a statutory requirement to eliminate unlawful discrimination
and promote equality of treatment. This can be fulfilled by
monitoring workforce composition, consulting with relevant groups,
carrying out policy impact assessment to determine the impact of
particular policies and practices upon disadvantaged groups, and by
taking remedial action where necessary.
In an adapted and simplified form, positive duties to promote
equality could also provide an effective means of redressing pay and
employment inequalities in the private and voluntary sectors.
Employment equity and public procurement schemes extending
across some or all of the equality grounds are already being
implemented in Canada, Australia, Norway and Northern Ireland.
The weaknesses and costs of anti-discrimination approaches
Anti-discrimination law has generated considerable cultural change
in society, and has been effective in breaking down many visible
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barriers and prejudices. However, it often proves less than adequate
in dealing with more complex and deep-rooted patterns of exclusion
and inequality. There is too much reliance upon individual
enforcement, legal technicalities of interpretation and complex
adversarial litigation. It frequently suffers from lack of participation
and input of disadvantaged groups themselves. It also encourages a
culture of passive compliance with legislation, rather than the taking
of proactive action to encourage diversity.
In the public sector, this means that eliminating discrimination is
often treated by public authorities as a compliance issue, which
carries with it a negative connotation. Policy is often constructed on
the basis of assumptions about the needs of disadvantaged groups
that do not mirror their own perceptions and actual needs. Equality is
not given its necessary place within the central aims of public sector
organisations. It is also not treated as being of real importance to
their core business, such as the delivery of services to the public and
strengthening social cohesion.
In the private sector, equality is easily marginalised as an externally
imposed regulatory burden. Little impetus exists to encourage the
proactive adoption of best practice in enhancing diversity in the
workforce. The anti-discrimination model also encourages a
defensive and sometimes confrontational approach, which fails to
recognise the relevance of equality to enhanced business
performance, effective recruitment and improved employee
satisfaction. The lack of a clear legal standard of appropriate equality
practice, combined with shifting and incremental case law in the
courts and employment tribunals, makes it difficult for employers to
know where they stand and what action is necessary.
The persistence of structural patterns of inequality across all the
equality grounds also imposes considerable costs on society at large.
It impedes effective service delivery, damages the labour market
prospects of disadvantaged groups and contributes to patterns of
social exclusion and ethnic tensions.
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The limitations of mainstreaming and other “soft law” equality
strategies
To remedy these shortcomings, various forms of public sector
diversity strategies and equality mainstreaming have been adopted
throughout the EU and elsewhere, in order to incorporate equality
perspectives in all aspects of policy and practice. However, in the
absence of comprehensive enforcement, these types of “soft law”
have generally proved piecemeal and ineffective. Unless backed by
consistent political will, organisational capacity, sustained leadership
and expert advice, they tend to be at best procedure-oriented or even
to collapse completely.
The “Policy Appraisal for Equal Treatment” guidelines, which were
revised and reissued by UK central government in 1998, were
essentially voluntary in nature and frequently lacked impact. The
1994 “Policy Appraisal for Equal Treatment” guidelines, which were
specific to Northern Ireland, proved similarly lacking. Compliance
with the “Equality Standard for Local Government” is a Best Value
indicator for local authorities in England and Wales, but the extent of
the obligations imposed under it are not clear, and the Audit
Commission reports poor progress overall on equality in local
authorities.
Similarly, private sector employers in the UK and elsewhere have been
showing an ever-increasing interest in implementing proactive
equality policies as part of “diversity management” strategies.
However, similar limitations have arise with these strategies as have
arisen in the public sector, such as dependence upon managerial
good will and a lack of sustained leadership. In addition, many
businesses have simply not adopted any equal opportunities policies
beyond those required to secure compliance with anti-discrimination
law. A recent survey conducted by the Confederation of British
Industry found that the majority of companies (83 per cent) reported
having written equal opportunities policies, but few undertook
regular monitoring (40 per cent) or even trained line managers on
implementing the policy (30 per cent). Certain structural patterns of
disadvantage remain deeply rooted in the private sector, and are not
breaking down at any appreciable rate.
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In both the private and public sectors, proactive equality initiatives all
therefore suffer from the lack of clear legal support, leaving them
vulnerable to fluctuating political will and competition from other
priorities. In the absence of a clear statutory duty, voluntary policies
will often not be taken seriously.
A new model for achieving equality
There is evidence that a legislative regime based on positive duties
can lead to more effective progress in equality and diversity policies
than the current anti-discrimination legislation. Compliance with
equality law is potentially made simpler, and the promotion of
substantive equality of treatment becomes part of policies of social
cohesion, good relations and community relations.
Where existing public and private sector equality strategies lack
clarity, strong enforcement mechanisms or legal backing, positive
duties remedy these flaws by creating clear obligations to take
proportionate and necessary steps to monitor, consult on, and
evaluate equality issues, and to take remedial action if necessary. By
setting clear legal standards for positive action, they provide a
greater degree of guidance to employers than much of antidiscrimination law and constitute valuable tools in breaking down
patterns of inequality.
To be effective, positive duties need to have certain key ingredients.
They must be proactive, sustainable, effective and outcomeorientated. Duties need to be established in a manner that ensures
that they will retain their credibility within both the public and
private sector and in the wider community. Excessive bureaucratic
load, inconsistency, an over-emphasis on process as distinct from
outcomes, and the lack of effective enforcement mechanisms are all
potential traps that need to be avoided in designing and
implementing duties.
Public sector duties in practice: the RRAA, Northern Ireland, Wales,
the GLA and Scotland
In examining the potential of positive duties in the public sector, the
impact of the existing duties has to be considered. It is too early to
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make definitive statements about the outcomes of the race duty, but
the initial progress appears to be promising. The recent independent
review of the first year, by Schneider Ross, found wide variations in
the response of public sector organizations, but concluded that
authorities strongly value the ways in which the duty has improved
policy-making and service delivery design.
The report did identify some practical problems with the
implementation of the race duty, with the shortage of applicable
data for impact assessments, and the lack of a clear position on the
action to be taken when a policy is found to have an adverse impact.
There are also concerns that the enforcement mechanisms are not
adequate, although the remedy for this may lie in the role of the
various inspectorates. However, around two-thirds of authorities and
over 70 per cent of educational institutions felt there had been
positive benefits, rising to 89 per cent in central government and 83
per cent in higher education. Overall the report concluded that the
general approach of the race duty is sound, and the emphasis now
needs to move towards outcomes, action plans and public
accountability. The Commission for Racial Equality (CRE) has
identified seven high-level strategic outcomes to provide a focus for
implementation.
The Northern Irish duty, which covers nine equality grounds, is the
most extensive duty in the UK, and arose partly out of dissatisfaction
with the previous voluntary nature of the “Policy Appraisal for Equal
Treatment”. The recent review of the duty’s initial impact has
identified its most immediate effect as the creation of a new
openness on the part of policy makers to a greater range of
perspectives from diverse groups. This has brought about shifts in
consultation, monitoring and policy assessment procedures. The duty
has also encouraged more extensive equalities training, the
overhauling of complaints mechanisms, the collection of hitherto
unavailable data, the creation of special units, including Good
Relations Units, and greater public access to information and public
services, particularly for minority ethnic groups and disabled people.
Some specific outcomes of policy impact assessments have included
the identification of disability issues as a priority for the Northern
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Ireland Housing Executive, amendments to the Criminal Justice
Compensation Scheme to mitigate adverse impact on the Roman
Catholic community, and the harmonization of prison service
allowances for different age groups of prisoners.
Problems with the Northern Irish duty include the lack of any specific
requirements for each of the nine strands, creating the risk that
certain strands might be neglected. There has been good practice in
consultation, but this has sometimes created “consultation fatigue”
in the voluntary sector, with a lack of well-organised representative
groups for some equality strands. The duty has also been accused of
being overly focused on process at the expense of outcome, but it has
succeeded in bringing equality to the forefront of public authority
business in Northern Ireland.
The Welsh Assembly duty is based on “equality of opportunity for all
people”. It has no strong enforcement mechanism, no definition of
equal opportunities, and does not list individual equality grounds.
Combined with a favourable political climate, it has resulted in the
emergence of a proactive equality agenda in Wales. It has
encouraged extensive pay audits and changes in recruitment practice
in the public sector, and annual policy assessment, including equality
mainstreaming in the preparation of the Welsh Budget. A voluntary
code of practice has been introduced for private contractors, and
equality has been mainstreamed into public procurement processes.
The Assembly has revised its own procedures and consultation
processes, including setting up four consultative networks, on
disability, race, gender and sexual orientation.
Senior public servants and Assembly members have credited the duty
with ensuring suitable priority for equality initiatives. Weaknesses
include the low awareness of the duty outside public authorities, and
the lack of monitoring and enforcement mechanisms, which make
progress under the duty very dependent on political will.
The Greater London Authority (GLA) duty covers six strands, and is in
some ways a combination of the general Welsh duty and the more
specific duties of the Northern Ireland model. Implementation is
based on a comprehensive Equalities Framework, including
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comprehensive consultation and reporting mechanisms such as the
London Older People’s Assembly, and the annual Mayoral Equalities
Report. Equality has been built into the public procurement process
and into the GLA compact with the voluntary sector (the formal
agreement on their relationship). Having the six grounds specified
does raise consciousness of the need for demonstrable outcomes
across all the grounds, and ground-specific initiatives are used to a
greater degree than in Wales and Scotland, especially on sexual
orientation and age. Once again, however, the lack of an
enforcement mechanism leaves the duty vulnerable to changes in
political climate.
Although the Scottish Parliament cannot legislate on “reserved
matters” such as anti-discrimination legislation, it does have an
enabling power to encourage equal opportunities, which allows it to
impose equality duties on public bodies in Scotland. The eight
equality grounds in the Scotland Act include language and social
origin, as well as religious belief. Concrete results have included the
insertion of equal opportunities duties in the recent Housing Act, the
Local Government Bill and in education policies. There has also been
equality mainstreaming in the processes of the Parliament and the
Executive. The Scottish power does not constitute a duty, and is
unenforceable, but does provide a useful enabling tool.
From these examples, it is clear that there are lessons from all of these
duties which can be used in designing a cross-strand set of duties for
the public sector throughout Britain. These can be broadly
summarized: enforcement mechanisms are important; each of the
equality strands has to receive due emphasis; adequate support and
guidance for implementing authorities is required, as is strong
managerial commitment; and an emphasis upon outcomes is
essential.
The potential impact of positive duties for the five other equality
strands
It is clear from this experience that positive duties can be
implemented in the public sector and can produce results across the
various equality strands. The current restriction of positive duties in
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Great Britain to race equality is unnecessary and self-defeating. The
conclusions of the Schneider Ross survey support this: “The basic
principles of the public duty, and the practical steps required to meet
these, apply equally to other equality and diversity areas. It is our
belief that the progress shown… provides a good foundation for
introducing appropriate public duty requirements to the other
equality strands. In this way, the concept of the “public duty” could
play a major part not only in helping combat racial discrimination,
but also in addressing all forms of discrimination and therefore in
creating a society that is genuinely inclusive”.
It is likely that government will introduce a disability duty in the near
future. Potential outcomes in disability might include: a reorientation
of the delivery of health services; better access to educational
materials; enhanced consultation and outreach; better design of
facilities and work practices; a re-examination of community, arts and
sports funding priorities; the collection of up-to-date data.
The Employers Forum on Age has argued that ageism in employment
costs the UK £31 billion every year in lost production. In addition to
tackling this problem, a duty that promoted equality on the grounds
of age could also be used to overcome the paternalism and neglect
which has traditionally characterized the design and implementation
of services for older and younger people. Outputs might include:
greater consultation on public transport provision; the monitoring of
age diversity profiles in the workforce, with subsequent positive
action; a re-thinking of health service design, delivery and resource
allocation; a reconsideration of age cut-off points in access to
education, training and welfare provision; a re-examination of
policing policy towards older and younger people; greater focus on
the extent of elder abuse within the family; new methods of
information provision; and a reconsideration of compulsory
retirement policies.
Religion has been neglected in equality policies, both as a component
of self-identity and as a common root cause of discriminatory
treatment. There is also a significant lack of data on the
disadvantages suffered by groups such as Muslims. A duty that
promoted equality on the grounds of religion or belief would not
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entail the promotion or prioritization of religious beliefs, nor need
the perspectives of humanists or secularists be overlooked. Such a
duty could result in an improved responsiveness to religious
sensitivities and practice; a greater focus on crime and hate speech
linked to religious hatred; improving police practice towards
particular religious groups; workplace recognition of non-Christian
religious festivities and practices; and greater outreach through
community religious institutions.
A duty that promoted equality on the grounds of sexual orientation
could result in: a greater focus on homophobic bullying in education;
better data collection, consultation and outreach; more specific
health care provision; improved police practice; and a
reconsideration of policies on partner benefits. It could also support
wider inclusion of lesbian, gay, bisexual and transsexual people in
employment, training and promotion.
The government is committed to introducing a duty to promote
equality between the sexes “when legislative time allows”. Such a
gender duty could result, for example, in revisions in health, social
welfare and transport policy, resource allocation and service
provision; a refocusing of crime priorities to give greater priority to
domestic violence; the challenging of sex stereotyping in education
and training; pay audits and positive action on workforce underrepresentation; and making part-time workers more central to
employment policy.
Establishing positive duties across the six UK equality strands would
not be a panacea, but would be an invaluable tool for advancing the
equality agenda and improving public sector performance, as well as
increasing the accountability of the public sector. If certain grounds
are excluded or subjected to limited duties, there is a real danger of
maintaining and reinforcing a “hierarchy of inequalities’”. This
would also have major negative implications for the resourcing and
priorities of the future Commission for Equalities and Human Rights.
Designing equality duties for all the equality strands: the public
sector
The objective of introducing a set of equality duties across all the
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strands would be to change the way that public authorities perform
their functions, by making equality a priority goal of their day-to-day
activities, and preventing the side-lining of equality concerns. A
general duty to promote equality on public authorities, backed by
strand-specific duties as necessary, would appear to be the best model
for designing an effective scheme of public sector duties to achieve
these goals. Such a scheme could be integrated effectively within
existing frameworks, providing a cost-effective focus for equality
initiatives and avoiding unnecessary duplication of work. This set of
duties would be based upon the recognition of shared principles
common to all of the equality grounds, which also apply effectively to
overlapping forms of discrimination, while recognising that there are
specific considerations relevant to each equality ground.
The scope of the general and specific duties should extend to
employment, service delivery and policy formation across all the
different equality strands. This would maximize their impact,
enhancing diversity and improving service delivery while remedying
some of the limitations in scope of much of existing antidiscrimination law. The general equality duty would be the focus of
most equality work, ensuring a general cross-strand approach and
minimizing unnecessary duplication of effort: the strand-specific
duties would supplement this by requiring the appropriate action
specific to each particular strand. Interesting questions also arise as to
how a duty to promote good relations could apply across the
different equality grounds (to be covered by future research for the
Equality and Diversity Forum).
An emphasis on outcomes should be central to any such scheme, as
well as adequate guidance and consultation. Adequate enforcement
measures also have to be in place, to allow the equality commissions
(or a single equality commission), as well as individuals, to seek
redress against authorities who fail to fulfil the duty. This must
include the ability to make a complaint without having to embark
upon the tortuous route of judicial review. Without such effective
enforcement measures, the impact of the duties may be limited.
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Designing equality duties for all the equality strands: the voluntary
sector
Voluntary sector employers should also be subject to modified
equality duties, while making some allowance for the diverse nature,
purposes, size and scale of many not-for-profit organisations. In
terms of service delivery, “compacts” with the public sector may
represent the most appropriate way of mainstreaming equality in the
voluntary sector.
Designing equality duties for all the equality strands: the private
sector
A further step is the consideration of positive duties in the private
sector, even though some different issues apply. It is evident from the
data on gender, race and disability that progress towards equality of
opportunity in the private sector has been limited. Positive duties can
again have an effective impact in this context. Such private sector
duties should not be seen as an alien carry-over from the public
sector: in reality, they would mirror precisely in nature, form and
content what is generally accepted to be best equal opportunities
human resources practice currently in evidence across the private
sector.
Contract compliance mechanisms can be used in the context of public
procurement and Private Finance Initiatives (PFI)/Public-Private
Partnership (PPP) initiatives to require private employers to
implement “equality audits” in their workforce. Such mechanisms
have been used to great effect in the US, but would require the
amendment and clarification of existing law. They are easy to design
and could constitute the first step in extending duties to the private
sector. This could involve, depending upon the circumstances, the
carrying-out of pay audits to identify and eliminate unjustified
patterns of pay differentials, suitable assessment and monitoring of
training, promotion and recruitment strategies, as well as the
introduction of suitable human resources policies as regards work
hours and time off. Failure to take the appropriate steps could result
in loss of contract. The failure to introduce such duties in PFI contracts
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thus far has been a significant lost chance, which should not be
repeated.
Comparative experience from Northern Ireland, other EU countries,
the US and Canada can be drawn upon to design similar duties for the
private sector in general, and pay audit and workforce monitoring
requirements in particular. As with public sector duties, bureaucratic
load and excessive cost imposition need to be avoided to ensure the
credibility of the introduction of any positive duties. Scandinavian
corporate reporting mechanisms could be used as an initial step, and
due caution should be exercised in developing schemes to avoid
excessive load.
Streamlined equality duties requiring companies of a suitable size
and scale to take effective steps to implement equality audits may be
appropriate. They would also permit employers to design and apply
their own policies, subject to a minimal yet effective degree of
regulation. They would have the advantage of proving a clear
regulatory framework that can guide employers in making sure that
they come within the legal requirements of equality law. Positive
duties therefore, if appropriately designed, link well with private selfinterest, business efficiency and good human resources practice.
Conclusion
Positive equality duties are not a panacea or a substitute for culture
change, or for strong and committed leadership. To be effective, they
need to be structured in a way that recognizes the link between
human rights, community cohesion, integration, poverty, socioeconomic rights and equality. They do, however, have great potential
as tools for generating change. They can contribute, not just to the
well being of disadvantaged groups, but to that of the community at
large by enhancing service delivery and employment diversity.
Positive duties are regulatory tools that can be applied with a light
touch to improve private and public sector performance while
enhancing citizens’ rights. Serious consideration needs to be made as
to their effective and prompt implementation.
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Introduction
A positive duty is a requirement that organisations promote equality and
diversity in all aspects of their work, in a manner which involves employees,
employers and service-users alike. It is a proactive approach, with an emphasis on
achieving results backed by enforcement mechanisms and the measurement of
outcomes.
In 2000, the UK government introduced a positive duty on public sector bodies to
promote race equality in the wake of the Stephen Lawrence inquiry. In the light
of the experience of that duty, and of similar equality duties in Northern Ireland,
Wales, Scotland and elsewhere, this paper recommends a radical change of
direction for equality and diversity policies in the UK – the supplementing of the
existing limited anti-discrimination legislation with a comprehensive set of
proactive positive duties.
These duties, if implemented in the public sector, would be based upon a
statutory requirement to eliminate unlawful discrimination and promote
equality of treatment. This can be fulfilled by monitoring workforce
composition, consulting with relevant groups, carrying out policy impact
assessment to determine the impact of particular policies and practices upon
disadvantaged groups, and by taking remedial action where necessary. In an
adapted and simplified form, positive duties to promote equality could also
provide an effective means of redressing pay and employment inequalities in the
private and voluntary sectors.
The existing model of anti-discrimination law has generated considerable
cultural change in society. It is, however, limited in impact for several reasons.
There is too much reliance upon individual enforcement and complex adversarial
litigation. There is a lack of active participation by disadvantaged groups in
framing anti-discrimination policies. It also encourages a culture of passive
compliance with legislation, rather than the adoption by public, private and
voluntary sector bodies of proactive equality strategies that should aim to break
down discriminatory structures and attitudes.
“Mainstreaming” and equal opportunities initiatives in both the public and
private sectors are designed to encourage such proactive approaches. These
initiatives are, however, often limited, under-resourced and toothless in effect.
The argument is made here that the imposition of positive statutory duties upon
the public and private sectors has the potential to give legal backbone to these
initiatives, generating real change in behaviour and attitudes.
To be effective, positive duties need to be designed in such a way as to avoid
certain pitfalls. They must be proactive, sustainable, effective and outcomeorientated. Duties need to be imposed in a manner that ensures that they will
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retain their credibility within both the public and private sector, and in the wider
community. Excessive bureaucratic load, an overemphasis on process as distinct
from outcomes, the lack of an effective enforcement mechanism and the
creation of a “hierarchy of inequalities” are all potential traps that need to be
avoided. If the necessary ingredients are present, and these traps avoided, then
positive duties can deliver better outcomes in the public, private and voluntary
sectors. If extended across the full range of equality grounds, they also have the
potential for benefiting society at large, improving service delivery, enhancing
decision-making and ensuring a more diverse workforce.
In the public sector, the impact of the existing positive race equality duty, the
Northern Ireland s. 75 duty and the Welsh and Scottish duties demonstrate the
potential of positive duties across all the equality strands. These existing duties
also offer lessons that can help shape a British-wide coherent and effective
scheme of cross-strand equality duties. The costs and benefits for service
providers and public authorities of extending existing duties have to be
considered, as well as what elements of the existing duties, in particular those of
the positive race duty, should be retained or modified. Great attention will have
to be given to the question of how a duty to promote good relations would apply
across the different grounds. It is also important to ensure that compliance with
the duties is focused on achieving real change in the form of actual outcomes.
Similar attention has to be given to how positive duties can be applied across the
equality grounds in the private and voluntary sectors. Employment equity and
public procurement schemes are already being implemented in Canada,
Australia, Norway, the United States and Northern Ireland. Developing similar
schemes for the UK private and voluntary sectors offer real and tangible benefits,
if designed with a suitably light regulatory touch, making due allowances for the
size of particular private sector firms, and the need for effective and credible
promotion and enforcement,
This paper is intended to explore the options for implementing such duties, and
to focus attention upon the key points of the issues involved. In particular, it
concentrates upon the necessary ingredients for a successful cross-strand
approach that addresses the needs of each of the different equality grounds
while still moving the overall equality agenda forward. The emphasis here is on
considering how equality duties can be designed to maximise their benefit for
society at large.
Part 1 examines the limitations of existing anti-discrimination law, and why new
measures focused on encouraging proactive action to eliminate inequalities are
necessary. Part 2 looks at the existing mainstreaming and equal opportunities
policies that have been introduced to attempt to encourage such proactive
action, and outlines their limitations. Part 3 sets out the case for positive duties in
the public sector, while Part 4 examines the experience of such duties thus far in
the UK. Part 5 analyses how positive duties could apply across the different
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equality grounds, while Part 6 sets out the necessary ingredients for a crossstrand equality duty. Parts 7 and 8 examine the potential of positive duties in the
private and voluntary sectors, respectively.
All of the opinions set out in the following pages are the author’s own, except, of
course, where noted otherwise!
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Part 1
The limits of existing anti-discrimination
law
This Part examines the limitations of existing anti-discrimination legislation, in
particular its inability to target adequately structural forms of discrimination,
and argues that a shift from a formal equality approach to a substantive
approach based upon proactive action is necessary.

1.1 The limitations of the law
Legal responses to discriminatory practices and attitudes try to alter social
attitudes and behaviour by using a particular regulatory model that has its roots
in employment law. Legislation is used to a) set out and require compliance with
a fixed legal standard of conduct which is b) enforced by individuals (often
supported by equality commissions) bringing legal proceedings when that
standard of conduct is violated, which c) can result in the award of damages
when evidence of a clear act of direct or indirect discrimination has been
established. These three elements are common to almost all existing and
forthcoming anti-discrimination legislation across the equality strands, including
the Race Relations Act (RRA), the Sex Discrimination Act (SDA), the Disability
Discrimination Act (DDA) and the employment equality regulations
implementing the EU Framework Equality Directive.
This approach has had considerable success in combating overt forms of
discrimination. “The Independent Review of the Enforcement of UK AntiDiscrimination Law” (“the Hepple Report”) describes its effect as having “broken
down barriers for individuals in their search for jobs, housing or services” and
“driven underground… overt expressions of discrimination”, as well as
“providing an unequivocal declaration of public policy” and having an important
“educative or persuasive function”.1
Nevertheless, the existing legislation often proves less than adequate in dealing
with more complex and deeply rooted patterns of exclusion and inequality. It
creates difficulties for employers, service providers and complainants alike, and is
ultimately limited in effect in particular due to several specific factors:

a) Excessive reliance on individual enforcement
The burden of enforcement of anti-discrimination legislation is left to individual
complainants, or to the equality commissions if they elect to use their limited
funds to support an individual’s case.2 Therefore, anti-discrimination law relies
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for its implementation on the willingness and ability of individuals to bring
actions, or at the very least to approach the enforcement commissions where
they exist.3
Even when an individual has the ability, courage and willingness to initiate an
action, the focus is on remedying individual acts of discrimination after the event,
not on the elimination of structures and patterns of behaviour that perpetuate
discriminatory practices. The individual enforcement model sets up a two-party
winner-takes-all contest, which is confined in effect to the two parties concerned,
leaving no room for best practice group settlements or the input of third parties.4
Remedies are limited to redressing retrospectively the immediate wrong, rather
than removing discriminatory practice across an organisation.5
In addition, the confrontational element inherent in anti-discrimination cases
means that an environment is created that ensures that the individual cannot
easily return to that workplace or service provider in question, and may generate
new hostility towards the equality agenda on the part of the offending party.
What is suitable for enforcing a contract does not translate well into securing
meaningful equality. This approach often resembles sending a fire engine to
fight a fire rather than preventing that fire in the first place.

b) The complexity and cost of litigation
The fractured, incoherent and unclear structure of anti-discrimination legislation
makes it difficult for individuals, employers and public authorities to identify
their legal rights and obligations.6 This can and should be largely cured by the
introduction of a comprehensive single equality act making existing legislation
accessible and coherent. However, applying anti-discrimination legislation will
always generate its own complexities and difficulties of proof, especially where
discrimination does not take an overt form.
In particular, anti-discrimination law generates costs and complexities due to the
perennial interpretation difficulties relating to the need to show the existence of
a “requirement” or “practice”, the usual requirement to identify a suitable
comparator, as well as the uncertain and shifting extent of the justification
defence in indirect discrimination.7 The applicant success rate in Employment
Tribunal cases involving race discrimination issues has been described by the UK
Cabinet Office Strategy Unit as “notably low”8, with only 3 per cent per cent of
complaints resulting in positive findings of race discrimination in 2002–3.9 Added
to this is the cost and time factors related to litigation, which both deter many
complainants even when cases are brought before the employment tribunals,
and hurt employers. It is possible that the cases that are submitted to tribunals
are only a “token measure” of the scale of the discrimination problem.10

c) Isolated deterrence
The anti-discrimination model produces isolated findings of discrimination with
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remedies that are only designed to compensate the individual involved. This
ensures that underlying patterns of discrimination frequently remain
unidentified and unchallenged. Significant areas of the workforce have seen
little or no challenge to discriminatory practices, exemplified by the treatment of
women within some financial sectors of the City of London. To take another
example, the complexity of future age discrimination legislation may ensure
multiple test cases which, however, may only generate progress over decades,
leaving patterns of ageist treatment untouched for many years: such has been
the experience in both the US and Canada.11

d) The encouragement of a culture of “passive compliance”
The emphasis on the anti-discrimination model as the dominant tool for securing
equality of treatment has the effect of ensuring that being a “good employer” or
a “progressive public authority” is perceived as just taking the minimum steps to
avoid liability. This results in organisations taking defensive steps to meet the
requirements of the legislation, rather than taking proactive steps to encourage
a culture of real diversity and to identify and eliminate practices that may have
discriminatory impact even if not clearly caught by the legislation. Equality is
marginalised and viewed as a matter of compliance with external regulation,
rather than an active commitment to real diversity requiring real proactive
action.
This makes existing anti-discrimination law of limited use in combating
institutional discrimination in both public authorities and private organisations,
as defined in the context of race by “the Macpherson Report”.12 Antidiscrimination legislation is often capable only of targeting discriminatory acts
that generate detectable consequences that negatively impact on specific
individuals. This means that many forms of institutional discrimination will slip
beneath its radar. This has the additional consequence that practices that amount
to institutional discrimination are often made to appear acceptable, as they are
outside the legally established definition of discrimination.13 Deeply rooted
discriminatory practices benefit therefore from this cloak of acceptability.

e) Lack of active participation by disadvantaged individuals and
groups in decision-making
Much of the prejudicial treatment faced by disadvantaged groups arises out of
patterns of institutional discrimination involving the neglect or lack of
understanding of the specific needs of these groups. This neglect is often due to
the limited participation of these disadvantaged groups in decision-making
processes, and inadequate consultation with these groups both by public
authorities and private employers and service providers. Current antidiscrimination legislation imposes no requirement to consult with disadvantaged
groups in developing strategies to eliminate discrimination, or in improving
performance, service delivery and employee satisfaction in general. Again, anti-
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discrimination legislation treats discriminatory acts as isolated individual events,
rather than arising from structural patterns: identifying the persistence of these
patterns requires consultation with affected groups.

f) Artificial categories of discriminatory behaviour
“Abnormal” discriminatory behaviour as targeted by the legislation is classified
into discrete types of discrimination, such as gender, age, race and so on. The
emphasis on specific and separate types of discrimination serves to gloss over the
existence of factors and practices that often impose substantial disadvantages on
many groups at the same time. Good practice is often not carried over from one
category to another, and offensive behaviour that is addressed in one context
often persists in another. For example, casual assumptions and prejudices about
racial groups are often singled out for extensive condemnation, but the same
approach is often not taken in respect of assumptions about religious groups.
Conceptualising discrimination in terms of rigid discrete categories also results in
inevitable anomalies, gaps in protection, and confusing distinctions.14 These
distinctions do not usually flow from any coherent policy rationale, but result
from the separation of the various grounds of discrimination and the ensuing
inertia that slows any attempt to formulate coherent policy across all the equality
grounds.
The lack of coherence this produces affects potential victims, public authorities
and private sector bodies alike. Different resources have to be allocated across
the different strands, shifts in a legal position may not be duplicated for other
equality grounds, and developing anti-discrimination policies becomes
unnecessarily fragmented and complex. Anti-discrimination legislation has been
framed in a piecemeal and ad hoc manner as different problem and pressures
have arisen across the different grounds. It has not been designed to promote a
common commitment to equality of treatment.

g) Lack of emphasis on social cohesion
The individualistic focus of the anti-discrimination model has tended to obscure
the importance of securing social cohesion and good relations between different
groups. By being primarily concerned with individual acts of discrimination, the
anti-discrimination model glosses over the role of public authorities in particular
in dealing with patterns of neglect, poor communication and social tensions
between different ethnic, religious and social groups in the UK. These issues of
social cohesion are “equality” issues as well, as their resolution requires a
commitment to equality of concern for all social groups, as well as due attention
to the problem of resolving tensions and reconciling different groups. Again,
systemic and structural questions are obscured by the focus on individual,
discrete acts of discrimination.
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1.2 Closed horizons – the consequences of the limited
scope of anti-discrimination law
Public sector consequences
In the public sector, eliminating discrimination is often treated by public
authorities as just involving passive compliance with the legislative requirements,
and combating inequality and promoting good relations are viewed as a reactive
process that is often marginalised within the concerns of public authorities.
Policy is often constructed on the basis of assumptions about the needs of
disadvantaged groups that often do not mirror their own perceptions and needs.
Equality is not given its necessary place within the central objectives of public
sector organisations, nor is it treated as being of crucial importance to other
central objectives, such as the delivery of services to the public and strengthening
social cohesion.
The lack of a successful focus on equality issues can be illustrated by reference to
some indicative statistics. Schools are up to four times more likely to permanently
exclude African Caribbean pupils, while black and South Asian groups also suffer
from poor health, and inadequate access to health services.15 They also
experience inadequate access to adequate housing16, and certain groups also
suffer from poor educational outcomes and disproportionately high levels of
school exclusion.17 Perceptions that discriminatory police practices unfairly
target Black and South Asian groups remain strong,18 and ethnic minorities
remain subject to high levels of racially motivated assaults19, as well as being
over-represented in UK prisons.20

Private sector consequences
Similar consequences also arise in the private sector, where equality is again
often marginalised as an externally imposed regulatory burden. Again, statistics
illustrate the problem. The unemployment rate of Bangladeshi, Pakistani and
Black Caribbean men was 10–15 percentage points higher than that of their
White counterparts.21 All ethnic minorities remain disadvantaged in terms of
employment and occupational attainment.22 Little impetus exists to encourage
the proactive adoption of best practice in enhancing diversity in the workforce.
The anti-discrimination model also encourages a defensive and often
confrontational approach. The relevance of good practice to enhanced business
performance, more effective recruitment and improved employee job
satisfaction is too often obscured by the emphasis on passive compliance. Even
employers with good equality policies have inevitable difficulties: the lack of a
clear legal standard of appropriate equality practice, combined with the evershifting and incremental development of case law in the courts and employment
tribunals, makes it difficult for employers to take the necessary steps to bring
themselves within the required standard of compliance.
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1.3 Moving from formal to substantive equality
Formal equality
The limitations of the individual enforcement model are rooted in the conviction
that the optimum approach to combating equality is to ensure that all individuals
be treated in a formally equal manner. Fredman describes this concept of
equality as “formal equality” or “equality as consistency”, which requires that
“fairness requires consistent treatment”.23 This concept of equality, while
attractive, runs the risk of ignoring the specific contexts in which real individuals
are situated. Combating discrimination becomes a matter of proving formal
guarantees of equal treatment instead of tailoring specific measures to assist and
empower disadvantaged groups and individuals.24

Substantive equality
The “one-size fits all” formal equality approach of the individual enforcement
model has become the template for addressing inequalities. As a result, equality
law has for too long been confined by closed horizons stemming from a failure to
develop beyond its roots in employment law as the tool to prevent acts of overt
discrimination. Much of the prejudicial treatment faced by disadvantaged
groups arises out of patterns of institutional discrimination or neglect of the
specific needs of these groups. Anti-discrimination legislation is of limited use in
breaking down these deep-rooted structural obstacles to equality, being
designed to combat isolated and easily identifiable acts of discrimination, rather
than requiring a shift in emphasis towards the proactive advancement of
equality and the elimination of underlying extensive patterns of discrimination.25
A “substantial equality” approach in contrast would aim to remove obstacles
faced by the differing disadvantaged groups and to empower these groups in a
meaningful way.26 Extra policy responses are required to supplement the formal
guarantees of equality that most of anti-discrimination law is designed to offer.
Work on social exclusion, anti-poverty initiatives and community cohesion
projects adopt a substantive equality approach by targeting obstacles faced by
particular groups: new equality strategies must be developed on the same basis
to complement and enhance these initiatives.
The persistence of structural patterns of inequality across all the equality grounds
imposes considerable costs on society at large by impeding effective service
delivery, damaging the labour market prospects of disadvantaged groups and
contributing to patterns of social exclusion and ethnic tensions. Addressing these
problems requires that anti-discrimination legislation be supplemented with
new equality strategies that are also linked to other initiatives designed to
combat social exclusion and enhance community cohesion. For example, existing
race relations legislation has had limited effect in ending structural inequalities
in the labour market for ethnic minorities: the Cabinet Office Strategy Unit’s
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report on the labour market performance of ethnic minorities identified the
inadequacy of the existing law and set out policy options designed to go beyond
its limits by promoting positive equality measures, which are designed to work in
tandem with community cohesion and social exclusion measures.27

Conclusions – the limits of the anti-discrimination
model
• Existing anti-discrimination legislation has been very effective at breaking
down many visible barriers and prejudices. However, it often proves less than
adequate in dealing with more complex and deep-rooted patterns of exclusion
and inequality.
• Anti-discrimination law is complex, excessively dependent on willing
individuals being able to make complaints, relies upon artificial legal
distinctions, lacks any emphasis on social cohesion and frequently suffers from
the participation and input of disadvantaged groups.
• It also creates a culture of “passive compliance” by only requiring passive steps
to meet the bare minimum required to escape a finding of discrimination
rather than encouraging a culture of proactive action to eliminate
discriminatory behaviour and attitudes. As a result, anti-discrimination law
often creates difficulties for employers, service providers and complainants
alike.
• Equality is not given its necessary place within the central objectives of public
sector organisations, nor is it treated as being of crucial importance to other
central objectives, such as the delivery of services to the public and
strengthening social cohesion.
• In the private sector, equality is again marginalised as an externally imposed
regulatory burden, and little impetus exists to encourage the proactive
adoption of best practice in enhancing diversity in the workforce. The antidiscrimination model also encourages a defensive and often confrontational
approach.
• The lack of a clear legal standard of appropriate equality practice combined
with the ever-shifting and incremental development of case law in the courts
and employment tribunals makes it difficult for employers to take the
necessary steps to bring themselves within the required standard of
compliance.
• The persistence of structural patterns of inequality across all the equality
grounds imposes considerable costs on society at large by impeding effective
service delivery, damaging the labour market prospects of disadvantaged
groups and contributing to patterns of social exclusion and ethnic tensions.
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• Equality law has for too long been confined by closed horizons. Addressing
these problems requires that existing anti-discrimination legislation be
supplemented with new equality strategies, based upon a “substantial
equality” approach.

Taking equal opportunities seriously 29

Part 2
The parameters of a new approach
This section outlines how proactive equality strategies would be designed and
how they would operate so as to compensate for the deficiencies of existing antidiscrimination legislation.

2.1 New equality strategies
Given the limitations of the existing structure of anti-discrimination law, there is
a need to develop strategies for “going beyond” this model by supplementing it
with effective mechanisms designed to bring about substantial equality and
recognition of the needs of disadvantaged groups (described as “fourth
generation” strategies in the UK context28). From the analysis above, it is
apparent that individual-orientated reactive complaint procedures need to be
reinforced (not replaced!) by proactive methods of removing group
disadvantages and of breaking down institutional discrimination.29 Any attempt
to achieve this has to encourage a culture of diversity rather than defensive
compliance.30 Action against discrimination needs to be proactive rather than
reactive. Rees has suggested that action needs to be both “internal” – within the
organisation in question as an employer – and “external”, in the “business” of
each organisation, especially in service delivery: achieving equality involves
considering the equality dimension of a project or policy “systematically, from
inception to design, implementation and review… it is a new way of doing
things, rather than an add-on or extra”.31

Flexibility, efficiency and good relations
Such proactive action also needs to be capable of benefiting public authorities,
the private sector and the public at large in addition to the disadvantaged
groups. Any new strategies in encouraging proactive and effective equality
policies should also aim to ensure that compliance with equality law in general is
made simpler and regulatory burdens are minimised. Similarly, the promotion of
substantive equality of treatment should be linked in the public sector to the
promotion of social cohesion, good relations and community harmony. The
proactive promotion of equality should both be achieved and be seen to achieve
benefits in terms of social cohesion, improved community relations and the
elimination of festering inter-group sores.

Consultation, monitoring and auditing
Participation by disadvantaged groups and individuals in developing policies has
to be recognised as a key value, guarding against paternalism and complacency
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towards the real effectiveness of existing practices and policies.32 However, in
taking this participative group-based approach, it is necessary to recognise that
disadvantaged groups may have different perspectives and values, and that the
groups themselves are not monolithic blocks. Consultation with groups will also
need to be supplemented with a constant process of assessing and monitoring
the impact of service delivery, human resources policy and equality strategies.
As part of this process, the impact of private and public sector policies on
disadvantaged groups has to be regularly reviewed and assessed by adequate
monitoring, evaluation and auditing. This should include the use of
disaggregated statistics across the various equality grounds, and the perspectives
of the members of the groups themselves need to be integrated into this
process.33 The impact of any equality initiatives can only be assessed via such
monitoring. As Rees has argued, the data obtained by such monitoring and
evaluation will also serve as a “management tool for targeting service delivery”
in both the public and private sectors, linking directly in the public sector with the
necessary collation of data that is essential to enhance performance in service
delivery.34

Outcomes and sustainability
A final crucial requirement of any new strategy is that the outcomes of equality
strategies are what ultimately matter. Good procedural practice in consultation
and monitoring is only a stage in achieving real and substantive equality, albeit
an important and necessary one. Excessive emphasis on procedural gains can
create the illusion of real change. A recent assessment of UK local authority and
health care equality mainstreaming initiatives concluded that too much
emphasis had been placed on “the production policies and protocols rather than
service outcomes”.35 If proactive equality strategies are to tackle structural
patterns of discrimination, then they have to be outcome-orientated. In both the
private and public sector, any such outcomes-orientated approach will also have
to be sustainable over time, as distinct from serving as a short-term initiative that
delivers limited gains before being dropped off the list of priorities by shifting
political, financial or organisational winds. The problems created by structural
patterns of inequality require concerted effort over time, and due sensitivity to
the development of new patterns of discriminatory behaviour.

“Something for everyone” – the benefits of proactive equality
strategies
a) Public sector
In the public sector, new proactive equality strategies have the potential benefit
of linking well with initiatives to enhance community cohesion, combat social
exclusion and improve the delivery of services, both to improve their
effectiveness and to develop a comprehensive strategy to address patterns of
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exclusion, neglect and poor performance. The delivery of health services, for
example, is undermined by patterns of inequality that affect older persons,
ethnic minorities and disabled persons. In the absence of a set of comprehensive
strategies that also include new strategies to target these patterns of inequality,
NHS service delivery reforms will lack the tools to deal with the structural
problems of inequality that generate much of the performance difficulties they
are designed to eliminate. Problems of social exclusion, community tension and
poor service delivery affect all of society: new equality strategies have the
potential to benefit everyone by making an effective response to these
problems.
The Audit Commission has identified critical factors that can positively enhance
equality and diversity in the public sector both in terms of service delivery and
employment
• commitment
• involving users
• mainstreaming equality and diversity
• monitoring performance data and
• sustainability.36
The Commission emphasises that these factors not alone are valuable in
enhancing equality, but also play a role in enhancing service delivery and
effective employment procedures across the board. It also emphasises that
approaches to equality and diversity need to be developed with the involvement
of the community as a whole as part of a “shared vision”, and places great
importance on the link between equality measures, good relations and good
interaction across the community at large.37 It also states that achieving equality
needs to be “part of the day job” for public sector authorities.38 Its conclusions
neatly summarise both the key ingredients of what is necessary in developing
new equality strategies as well as the potential impact of this approach upon the
performance of public sector bodies in general. Similarly, if proactive strategies
can ensure that public service personnel become more diverse and
representative, the service itself may become more responsive to the needs of all
of society.39
b) Private sector
Similar benefits can arise in the private sector. The “business case for diversity”
has been repeatedly emphasised in recent years: enhancing diversity within both
the workforce as well as in the processes whereby decisions are made can
generate considerable business benefits.40 These can take the form of human
resources gains, such as enhancing workforce satisfaction, lowered costs and
greater job satisfaction. It can also impact positively upon knowledge flow and
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innovation, by broadening perspectives, as well as enhancing the capacity of
private sector bodies to do business internationally and across cultures.41 To
generate these benefits, it is necessary to utilise proactive action to eliminate
obstacles to equality of opportunity and to ensure active encouragement of
diversity at all levels of an organisation. Taking these active steps is an essential
element of maximising the “diversity dividend”.

What tools are necessary to put these strategies into practice?
Having identified above the essential ingredients of the strategies that are
needed to supplement the existing anti-discrimination legislation, it becomes
necessary to identify the mechanisms that will best put these strategies into
practice. A variety of different initiatives have been introduced in a piecemeal
manner across the different equality grounds and in different areas of the public
and private sector that aim to give effect to a proactive approach as set out here.
Some have had markedly more success than others. Learning from the experience
of what was worked and what has not is essential in attempting to design a
comprehensive approach to implementing new equality strategies.

Conclusions – the parameters of a new approach
• Individual-orientated complaint procedures and remedies need to be
reinforced by methods of proactively removing group disadvantages and of
breaking down institutional discrimination. New strategies in encouraging
proactive and effective equality policies in the public and private sectors
should also aim to ensure that compliance with equality law in general is made
simpler and regulatory burdens are minimised. Similarly, the promotion of
substantive equality of treatment should be linked to the promotion of social
cohesion, good relations and community harmony.
• In the public sector, the new strategies will also have to link effectively with
initiatives to enhance community cohesion, combat social exclusion and
improve the delivery of services. In the private sector, such proactive action is
essential to maximise the “diversity dividend” from a diverse workforce.
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Part 3
Existing strategies: mainstreaming and
diversity
This part examines the strategies that have been thus far largely used to
implement the proactive approach set out in the previous part in both the public
and private sectors, whether in the form of mainstreaming initiatives or equal
opportunities policies. The strengths and gains of these approaches will be
examined: however, they also have certain weaknesses, which in the absence of
strong leadership support may ensure that these strategies ultimately lack
impact. The fallibility and limitations of these strategies are why the positive
duties outlined in the rest of this paper are necessary, to act as statutory support
for the implementation of effective and sustained proactive equality strategies.

3.1 Mainstreaming in the public sector: comparative
lessons
Moves towards responding to the limits of existing anti-discrimination legislation
and developing new approaches based upon substantive equality have generally
in the EU and elsewhere taken the form of the piecemeal adoption by the public
sector of various forms of diversity strategies or “mainstreaming” policies,
defined by the Council of Europe in the gender context as the incorporation of a
gender equality perspective in all policies at all levels and at all stages by the
actors normally involved in policy making.42 These policies are designed to
provide for participation by disadvantaged groups and to ensure proactive
policy-making that is intended to identify and if possible to eliminate
discriminatory impact.
Considerable divergence exists as to what “mainstreaming” in the context of
equality actually entails: the word is prone to a variety of interpretation.43
McCrudden has identified two main components of effective mainstreaming:
impact assessment, concentrating on the impact of policies on disadvantaged
groups, and the participation of these groups in decision-making processes.44
Rees also emphasises the importance of due regard for the individual,
representative structures and adequate institutional and financial support
structures.45 By providing for participation by disadvantaged groups, and for
proactive policy-making designed to identify and if possible to eliminate
discriminatory impact, mainstreaming as a strategy incorporates many of the key
elements outlined above of a meaningful substantive equality strategy.46
Mainstreaming as a strategy has attracted support from the United Nations, the
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European Union, the Commonwealth Secretariat, the International Labour
Organisation and the Organisation for Economic Cooperation and Development
in recent years, and has been presented as the solution to the problems identified
here with the existing anti-discrimination model.47 Mainstreaming also offers
great potential for enhancing service delivery and policy design in general: the
Australian Local Government Association has emphasised in its guidance to local
authorities in implementing “access and equity” mainstreaming measures for all
groups in Australian society that proactive mainstreaming initiatives benefit all
sectors of society by improving policy formation and service delivery.48

Gender mainstreaming
Mainstreaming initiatives can be applied across the range of equality grounds,
but in the EU their use has so far tended to centre upon gender, due to the
greater political profile of gender equality concerns in many countries. Almost all
of the EU states, including the UK, as well as Canada, Australia and New Zealand
have implemented gender mainstreaming programmes of varying degrees of
effectiveness and ambition.49 In these countries, gender mainstreaming is usually
based around what Nott has described as the “expert-bureaucratic” model,
where specialist units with gender expertise within the government structure
push internally for the incorporation of gender perspectives all at levels of public
sector decision-making.50 Some, in particular local initiatives in the Nordic
countries and Italy, also emphasise consultation with local populations.51 The
European Commission has introduced policy guidelines specifying that equality
concerns be taken into account at every level of policy formation, impact
assessment and decision-making, and not just treated as a supplemental addon.52 Mainstreaming has similarly been made a legal requirement in respect of
the allocation of European Structural Funds 53 and has been adopted as part of
the EU Guidelines for Member States Employment Practices.54
Many of these gender mainstreaming initiatives have generated substantial
changes in public sector data collection, service delivery and policy formulation,
with the Nordic countries in the vanguard, in particular in the development of
regional development, health and public transport policies.55 The EU
requirements have been effective in supporting and encouraging good practice,
in particular in those areas where the Structural Funding requirements are
relevant.56 Other initiatives have had more varied results.57 Rees suggests that
many such initiatives have been under-resourced, and insufficient support and
training has been made available to those entrusted with implementing these
measures: an emphasis on procedure and “tick-boxing” at the expense of
outcomes has also been prevalent, and sustaining attention and support for
mainstreaming has proved difficult.58 In Australia, for example, large
divergences in the substance and style of gender mainstreaming has been
identified, and strong criticisms have been made that the mainstreaming process
has often had the effect of diluting existing gender initiatives.59
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A persistent problem was been the issue of sustainability and encouraging
compliance. As mainstreaming initiatives are not legally enforceable duties,
compliance is usually voluntary or backed by very limited auditing requirements,
with the result that the implementation of effective mainstreaming is usually
dependant upon political good-will, organisational capacity, sustained
leadership and expert advice.60 In the absence of this, initiatives tend to be at the
best procedure-orientated, and at the worst lapse completely.61

Other forms of equality mainstreaming
Mainstreaming initiatives in other areas apart from gender remain
comparatively underdeveloped. “Equality proofing” initiatives designed to
implement a form of mainstreaming across all the equality grounds have been
introduced to a limited extent in Ireland, Canada and elsewhere: other countries,
such as New Zealand, have introduced initiatives designed to factor in human
rights considerations at every policy-making stage.62 Both federal and state
jurisdictions in Australia have adopted in 1996 the Charter of Public Service for a
Culturally Diverse Society, designed to set out the responsibilities and obligations
of public authorities in ensuring access and equity in service delivery in Australia’s
multicultural society. The Charter is a broad restatement of the goals of the
Access and Equity programme which was originally introduced in 1985 to
enhance the integration of new migrants, and has been supplemented by a
performance management framework backed by general reporting
requirements.63
However, many of these national initiatives remain tentative, and also tend to
focus upon ensuring compliance with legislation or human rights standards
rather than proactive mainstreaming. In the main, the political impetus that has
driven the introduction of comprehensive gender mainstreaming has not been
present in respect of many of the other grounds, and throughout the EU the
mainstreaming of ethnic or minority perspectives in particular has been
implemented only via very ad hoc procedures involving consultation with NGOs.
Disability is to an extent the exception to this. Comprehensive disability action
plans have been adopted in many EU and Commonwealth countries 64, but
remain subject to similar difficulties as apply in the gender context.
In general, even well-established equality mainstreaming initiatives suffer from
lack of effective enforcement, inadequate support and uncertainty as to the
extent and strength of the duties imposed upon the various public authorities
affected.65 These policies are usually not given detailed shape by means of
legislation, leaving it very much open to the discretion of various state bodies as
to how they should consult and carry out impact assessments. Lack of clarity as to
the appropriate monitoring and evaluation tools is a recurring problem.66 The
nature and extent of participation by disadvantaged groups in policy-making
and the key issue of who should be consulted often also receive a vague
response. Nott has contrasted the “expert-bureaucratic” model outlined above
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with a “democratic-participative” model, that emphasises consultation with civic
and community groups, rather than reliance upon elite specialist units within the
civil service hierarchy.67 “Democratic-participative” mechanisms have remained
comparatively underused.68
Compliance in the absence of comprehensive enforcement usually depends
again upon political good-will. In Canada, federal equality legislation imposes a
“duty to accommodate” upon public and private bodies across all the equality
strands: this ensures that satisfactory compliance with the legislation requires a
degree of proactive action, and equality strategies in the public sector serve to
complement and flesh out this requirement, generating some good results in a
generally favourable political climate. This demonstrates how legislative
requirements are necessary to give any real bite to mainstreaming initiatives, but
even in Canada, political will plays an important role, and where political will,
organisational capacity or resources are lacking, especially at the local or
provincial level, then initiatives can stall.69

3.2 Public sector diversity strategies in the UK
PAET
The UK has similarly introduced a variety of equality and diversity mainstreaming
strategies at central, regional and local levels, and the same problems of
adequate support, sustainability and dependence upon organisational or
political good will have arisen. The former Conservative government first issued
guidance on policy appraisal for different social groups in 1992, which was
revised, after consultation with various government departments, into the
“Policy Appraisal for Equal Treatment guidelines” (“PAET”) in 1996. It was largely
through “PAET” that the UK government carried forward its post-Beijing
commitment to mainstreaming equal opportunities in the gender context. In
1998 the incoming Labour government issued new “PAET” guidelines to all
departments. They covered equal treatment for race, sex, and disability, and
were issued by the Women’s Unit to all departments in November 1998, with
guidance on preparing gender impact assessments later supplementing the
initial guidelines, which were also linked to the Modernising Government
objectives for policy making and service delivery. The “PAET” guidelines were
essentially voluntary in nature, and in the absence of political or organisational
will, frequently lacked impact. Central government bodies and regulators
(including the Audit Commission and the other inspectorate bodies) are
encouraged by means of the 1998 guidelines to ensure that equality and diversity
are integrated into their policymaking, audit and inspection functions. However,
compliance varies considerably.70

PAFT – Northern Ireland
Similarly, the” Policy Appraisal and Fair Treatment” (“PAFT”) guidelines were
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introduced in Northern Ireland in January 1994, and were designed to promote
fair treatment by ensuring that policies and programmes being developed or
reviewed did not discriminate unjustifiably against a broad range of social
groups, including persons of different gender, religious belief or political
opinion, married or unmarried people, people with or without dependents,
people with or without disability, and people of different ethnic groups, ages or
sexual orientation. The “PAFT” guidelines applied to Northern Ireland
government departments and the Northern Irish Office, and departments were
expected to use all appropriate means to ensure that Non Departmental Public
Bodies also complied with the guidelines, as well as considering practical steps to
promote compliance by operators of contracted out services.
The guidelines suffered from problems of interpretation and implementation by
public authorities, with little detailed guidance being given to departments or
other public bodies.71 Compliance was yet again voluntary and patchy. A report
by the Standing Advisory Commission on Human Rights in 1996 were highly
critical of the operation of “PAFT”, and suggested the guidelines appeared to be
largely ignored by substantial elements of the relevant public sector bodies.72

Local government
Local authorities, having introduced various mainstreaming initiatives of their
own on a voluntary basis from the early 1990s on, are responsible for working
with their partner organisations via Local Strategic Partnerships (LSPs) to draw up
a long-term community strategy that aims to improve the social, economic and
environmental well-being of their local community, with equality and diversity a
component part of this strategy. Under the Best Value Initiative, authorities are
expected to consult their local communities in order to identify their needs, and
to redesign their services in accordance with those needs, thereby incorporating
elements of equality mainstreaming into policy design and service delivery. The
recent “Cantle Report” into the disturbances in towns and cities in the
spring/summer of 2001 stressed the importance of local authorities’ leadership
role in relation to the diverse, and potentially conflicting, needs of different local
communities.73 The Office of the Deputy Prime Minister (OPDM), the Home
Office and the Local Government Association have recently issued guidance to
local authorities on community cohesion, an important step in linking
mainstreaming with good relations and social cohesion.
The Audit Commission and other inspectorates have begun to undertake some
tentative initial work with local government and other partners to ensure that
equality and diversity are integrated into core functions of audit, inspection and
research, and into important new initiatives, such as the Comprehensive
Performance Assessment (CPA) in England. Equality indicators are included
within the CPA model and as part of the Corporate Governance inspections.
Guidance for local authorities is provided by the Equality Standard for Local
Government prepared by the Employer’s Organisation for Local Government and
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the Commission for Racial Equality, compliance with which is included as a Best
Value performance indicator.74
However, the results of these various initiatives have been mixed. The extent of
the obligations imposed on local authorities is not clear, and effective
mainstreaming is yet again usually dependent on the enthusiasm and willingness
of individual units. Residual uncertainty as to the meaning and scope of
mainstreaming seems prevalent in both central and local public authorities.75
“Equality and Diversity: Learning from Audit, Inspection and Research”, a report
issued by the Audit Commission in May 2002, showed that the performance of
local authorities on equality and diversity in 2000/01 was poor in some key areas,
with the following examples taken as illustrations:
• forty per cent of councils had not even reached the first of five levels of the
Commission for Racial Equality’s good practice standard – this level requires
that they have a comprehensive race equality policy agreed by members across
the council
• the average council in England still had less than one quarter of its buildings
accessible to disabled people, although the proportion has risen in recent years
• in English councils, on average, only 22 per cent of senior managers were
women, compared to around half of the working age population being
women
• the Report did identify areas of progress, and does predate the coming into
effect of the race duty (see below). Nevertheless, it demonstrates that existing
equality initiatives across the various strands are not generating real progress
in key areas.

3.3 The limits of mainstreaming
A major problem that is apparent from comparative and domestic UK experience
of mainstreaming policies is that they are “soft law” initiatives that are not
framed as statutory duties: a recurring experience in discrimination law is that
equality initiatives have little or no real impact without strong enforcement
provisions.76 Institutional support and resource allocation in the absence of any
legal duty to implement equality mainstreaming is inevitably dependant upon
fluctuating political will and competition from other priorities. Putting it simply,
in the absence of a clear statutory duty to implement mainstreaming, guidelines
will often not be taken seriously. A strong and rigorous enforcement mechanism
is also required, to ensure compliance with this duty: the failure to secure
compliance with “PAFT” in Northern Ireland demonstrates vividly the
importance of this.77
Also, in the absence of clear legislative requirements, there is no clarity as to what
forms of monitoring, consultation or policy assessment are required. This results
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in a mish-mash of limited monitoring initiatives. Equally, there is little clarity as to
how the community cohesion guidelines link up with mainstreaming initiatives.
In addition, many of the mainstreaming initiatives discussed here are processbased, rather than directed at achieving outcomes: the Equality Standard for
Local Government, for example, essentially provides for a particular set of
processes rather than requiring any concrete focus on outcomes. This means that
compliance when it happens usually takes the form of procedural steps rather
than any real outcome-orientated process.
Mainstreaming in the absence of statutory duties therefore generally lacks the
key ingredients of genuine commitment and sustainability that are necessary to
make proactive equality strategies work. Also, the variety of different and
overlapping equality initiatives to which local authorities are required to adhere
often generates bureaucratic load, duplication of resources and the loss of focus
on achieving tangible outcomes.78 There is a serious lack of a cohesive set of
public sector statutory duties that give legal force and clarity to what public
authorities are expected to do.

3.4 Private sector diversity management and equal
opportunities policies
Private sector employers both in the UK and elsewhere have been showing an
ever-increasing interest in implementing proactive equality policies as part of
“diversity management” strategies. These strategies are intended to mainstream
good equality practice into business decision-making and practices, and in
particular into human resources policy.79 The emphasis is on encouraging an
environment of cultural diversity and making practical allowances in
recruitment, promotion and training for disadvantages that may be faced by
particular groups or individuals.80 Various initiatives can be classified under this
general heading, including training employees and managers, undertaking
voluntary pay audits and taking positive action initiatives in encouraging
underrepresented groups to apply for both recruitment and promotion.81 In the
UK, networks like the Employers Forum on Disability, Age Positive, Employers
Forum on Age, Opportunity Now and Race for Opportunity, as well as the
Equality Commissions, have encouraged the dissemination of best practice and
have been very effective in altering attitudes and behaviour in the private sector.
Equal opportunities policies have become increasingly common in the UK. These
initiatives, as examples of proactive equality strategies designed to eliminate
disadvantage, are to be warmly welcomed.
Nevertheless, there are limitations to what can be achieved through the
voluntary adoption of equal opportunities and diversity management strategies
in the private sector. Wrench has pointed out that what is required by best
practice in this area is very uncertain, and diversity management as a term can
apply to a huge variety of practices, some of more utility and effectiveness than
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others.82 The existence of equal opportunities policies within companies, if given
insufficient focus and attention, can generate complacency and dilute real action
to combat disadvantage. Diversity management in particular has been
characterised as a “soft option” in contrast to the imposition of tougher
legislative requirements.83
There is also a real danger that if equal opportunities policies do not generate
short-terms results, or if management fashion or market conditions change, then
many equal opportunities policies will be allowed to subside. Sustainability,
dependence on organisational good-will, a lack of clarity and the lack of any
enforcement mechanisms again are issues of concern in the private sector in the
context of equality strategies as they are in the public sector. In addition, many
businesses have simply not adopted any equal opportunities policies beyond
those required to secure compliance with anti-discrimination law. As of 1998,
one-third of workplaces surveyed by the “Workplace Employee Relations Survey”
(“WERS”) had no formal equal opportunities policy.84 A recent survey conducted
by the Confederation of British Industry found that the overwhelming majority
of companies (83 per cent) reported having written equal opportunities policies,
but few undertook regular monitoring (40 per cent) or even trained line
managers on implementing the policy (30 per cent).85
What is apparent is that despite the spread of equal opportunities best practice
in the private sector, certain structural patterns of disadvantage remain deeply
rooted and are not breaking down at any appreciable rate.86 For example,
disabled persons remain twice as unlikely to be unemployed in the UK 87, and
only 50 per cent of unqualified men over the age of fifty are in employment, with
55 per cent of managers saying they use age as a criterion in recruitment.88
Women graduates can expect to be earning on average less than their male
counterparts by the age of 24, while the gap between women’s part-time
earnings and men’s full-time rates increased in 2001 to a staggering 41 per cent
from 40 per cent in 2000.89 A recent survey conducted by the Runnymede Trust
indicted that ethnic minorities only constituted 1 per cent of senior
management, despite the common use of equal opportunities policies.90
While the reasons for the persistence of these structural inequalities in
employment, recruitment, pay and promotion are due to a mixture of factors, it
is clear that voluntary diversity strategies in the private sector are not generating
the necessary large-scale changes that are required to combat discrimination.
There is a need to establish a legal, economic and social environment where
employers are more likely to make use of affirmative action to redress inequality.
There is also a need to ensure that internal diversity initiatives within
corporations are supported and encouraged by a supportive external
environment. Fitzpatrick et al have stated that there is a need to develop an
“equality ethos focus “which facilitates the perception of equality rights as being
fundamental, allows for sensitive consideration of multi-faceted aspects of
discrimination and encourages employers to adopt comprehensive policies which
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embrace all aspects of the employment relationship”.91 Private sector positive
duties may be the tool to create this environment.
Such duties may vary in format from public sector duties (although there will be
considerable overlap in how monitoring and remedying patterns of inequality in
employment-related decisions is handled.) As such, this paper will consider public
sector positive duties first, before moving on to examine the potential of positive
duties in the private sector. This distinction is somewhat artificial. In areas such as
employment policy and public procurement, no clear dividing line can be
established between the public and private sectors in terms of how equality
duties may operate. This is demonstrated by the Norwegian Gender Equality
Act’s imposition of duties equally upon the public and private sector. However, to
allow a concentrated focus on the issues particular to each sector, this division
between public and private sectors will be used, albeit with some reservations!

Conclusions – existing strategies: mainstreaming and
diversity
• Existing public and private sector equality strategies lack clarity, strong
enforcement mechanisms or legal backing. Where the organisational will to
support such initiatives is lacking, experience has repeatedly shown that these
strategies lack impact.
• In both the private and public sectors, it is increasingly apparent that
additional strategies need to be taken to ensure sustainable, enforceable and
effective equality mainstreaming. In both sectors, positive duties provide a
mechanism for achieving this.
• This paper will set out what positive duties are designed to achieve, and then in
turn describe how they could be implemented in the public and private sectors
respectively.
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Part 4
Positive duties and the public sector
This part analyses the necessary ingredients to enable positive duties to have an
impact in the public sector, and how they can reinforce, unify in a coherent and
cost-effective manner and add considerably to existing mainstreaming and
diversity initiatives

4.1 The necessary ingredients of public sector
positive duties
Positive duties are increasingly being used in the public sector to provide the
statutory requirement to promote equality and the definite set of obligations
necessary to give effect to this requirement. As such, they are designed to
improve the performance of public authorities in monitoring, employment,
service delivery and policy formation. A race equality duty has already been
introduced under the Race Relations (Amendment) Act 2000 for Great Britain
(which replaced a previously ineffective duty on local authorities), a combined
equality duty has been introduced in Northern Ireland extending across all the
equality grounds, and general duties (if lacking an enforcement dimension) have
been imposed upon the Welsh Assembly and the Greater London Authority. An
“enabling” power has been introduced in Scotland, allowing the Scottish
parliament to impose duties on authorities performing devolved functions.
McCrudden has identified six core principles underpinning the Northern Irish
duty that the “Hepple Report” adopted as suitable for forming the basis for any
UK-wide positive duties:
• a clear positive statutory duty to promote equality of opportunity by public
authorities across all areas of government policy and activities
• the participation of affected groups in determining how this should be
achieved
• the assessment of impact of existing and future government policies on
affected groups
• consideration of the alternatives which have less of an adverse impact
• the consideration of how to mitigate impacts which cannot be avoided
• transparency and openness in the process of assessment.92
The objective of positive duties is therefore to change how public authorities
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perform their functions by making equality a central goal of their day-to-day
activities, and to prevent the side-lining of equality concerns by imposing a
statutory requirement to take proactive action.93 Duties aim to transform
reactive approaches into proactive, integrated approaches, informed by the
perspectives of disadvantaged groups.94 This can involve alterations in service
delivery, employment practices, access policies, and policy formation in general.
Positive duties can also extend across the full gamut of public authorities,
including education authorities, central and local government, the police, health
authorities and transport bodies, as demonstrated by the UK race relations duty.

Legal requirements – elimination of unlawful discrimination and the
promotion of equality of opportunity and good relations
The crucial contrast between positive duties and the mainstreaming initiatives
outlined above is that positive duties are intended to be legally binding, and
therefore can potentially have real bite, in particular in circumstances when
political will to drive forward the equality agenda is lacking, or when conflicting
priorities might otherwise relegate equality to a subsidiary concern. Where a
positive duty applies, promoting equality is legally established as a core
responsibility of public bodies, and a requirement is clearly imposed to take steps
to promote equality. The binding nature of the obligation ensures a certain
degree of sustainability and commitment.
In imposing this legal obligation to take proactive steps, positive duties have to
be formulated to make clear that the duty is not satisfied just by compliance with
existing legislation. The appropriate steps to assess, monitor, consult and take
remedial action that are the necessary ingredients of the proactive approach
have to be independent from and in addition to a public body’s obligation under
anti-discrimination legislation. Positive duties therefore usually impose a legally
enforceable duty on public authorities to both eliminate discrimination (the
“negative” obligation) and to promote equality (the “positive” obligation.) Both
elements are crucial parts of the duty, and must be implemented in a proactive
manner. In this way, positive duties are designed to supplement the provisions of
anti-discrimination law, by complementing the negative requirements of the
anti-discrimination model with positive statutory requirements.
Positive duties to promote good relations are also often imposed on public
authorities, usually in respect of particular equality grounds such as race. This leg
of the duty scheme plays a vital role in linking the proactive obligations of public
authorities with a role in promoting social cohesion and community relations. It
has so far primarily served as an “enabling function”, giving authorities the legal
power to factor in the promotion of good community relations into their
policymaking and in particular into their funding allocation strategies (see
below).
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Relevance and proportionality
Positive duties can also improve on existing initiatives by legally requiring
appropriate weight to be given to equality issues. Two key concepts that are
central to both the negative and positive obligations are relevance and
proportionality. Where relevant, public authorities subject to positive duties are
required to take action to assess and monitor the impact of policies and practices
upon disadvantaged groups, as well as consulting with these groups as part of
this impact assessment.
The time and resources to be spent on this assessment process, and the steps that
should be taken to eliminate or remedy practices or policies that have a
discriminatory impact, should be proportionate to the importance of promoting
equality and eliminating disadvantage, taking into account the other key
functions and responsibilities of the bodies in question. Policy impact assessment,
the remedying or alteration of discriminatory policies, consultation with relevant
groups, training initiatives, the development of access initiatives, and the
monitoring of educational attainment, user satisfaction of particular public
services and employee numbers from disadvantaged groups are all instances of
initiatives that will be utilised to satisfy the requirements of the duty.

Potential implementation issues
As the content of the duties imposed will vary with the activities of the body in
question, the specific requirements imposed by the duties can be tailored to suit
differing types of public authority. Duties have to be flexible and adjustable, to
prevent the persistence of outmoded or inappropriate approaches, while
maintaining as far as possible consistency of approach, especially insofar as they
are applied across the different equality grounds. The perspectives of the bodies
subject to the duties need also to be taken on board in designing the extent of
the specific duties: to a large extent, the effectiveness of equality strategies can
depend on convincing those implementing equality measures of their usefulness,
purpose and value. Duties need therefore to refrain from imposing excessive
bureaucratic load.
It is also important to ensure that duties are not imposed so as to create a
hierarchy of equalities, with certain grounds having greater status and attention
because they are the subject of more rigorous duties than other grounds. This
danger is of course already a prospect in Britain, with the failure of the
government to introduce duties for the other equality grounds paralleling the
race duty, or else a single equality duty.
In addition, introducing duties in particular geographical regions and not in
others creates differential legal rights for citizens that vary from region.
Residents in Northern Ireland, Wales, London and Scotland benefit from
enhanced legal obligations on certain public authorities in their regions to
promote equality that residents elsewhere do not. This raises one of the central
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concerns of this paper: should positive duties be extended across all of the
equality grounds, and if so how should a set of such duties be designed and
established?
How positive duties are enforced is also crucial. If positive duties are introduced
that lack any meaningful enforcement mechanism, then there is a real danger
that the difficulties of sustainability, excessive emphasis on procedure,
dependence upon political will, inadequate organisational capacity and lack of
priority that have plagued mainstreaming will also apply to positive duties.
Although positive duties that lack such an enforcement mechanism may help in
providing momentum to equality initiatives in the short-term, they need to be
backed by suitable enforcement schemes as an effective precondition for their
long-term effectiveness.
Positive duties also again run the risk of becoming a matter solely of procedural
compliance, with all the emphasis being placed upon meeting the monitoring,
consultation and impact assessment requirements and not upon the achieving
real change and incorporating equality considerations at every level of the
decision-making and service delivery. There is a role for senior management,
central government, inspectorates and the Equality Commissions to work with
authorities to guide practice and performance towards an outcome-orientated
focus. Appropriate use of the enforcement options may be necessary if
procedure is visibly not translating into action. The “Hepple Report” suggested
that this “stick” could be provided by a set of “interlocking” enforcement
mechanisms, consisting of internal self-scrutiny by the bodies subject to the duty,
external pressure from involved interest groups and support and, if necessary,
compulsion via legal remedies, provided by the equality commissions.95
In designing a framework for equality duties applying across the various equality
grounds that will maximise the potential of the duties while minimising the
potential defects, the various positive duties that are already in place in the UK
offer invaluable lessons in how to design such a framework. Comparative
experience outside the UK is on the other hand limited. Therefore the structure
and impact of the existing UK duties need to be examined in some detail.

Conclusions – positive duties and the public sector
• Positive duties in the public sector can play a role in remedying the
inadequacies of mainstreaming by imposing clear legal obligations to take
proportionate and necessary steps to monitor, consult, and assess on equality
issues, and to take remedial action if necessary. They provide a natural focus
point for the variety of public sector equality strategies and constitute valuable
tools in breaking down patterns of inequality.
• To be effective, positive duties need to have certain key ingredients. They must
be proactive, sustainable, effective and outcome-orientated. Duties need to be
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imposed in a manner that ensures that they will retain their credibility within
both the public and private sector and in the wider community. Excessive
bureaucratic load, an overemphasis on process as distinct from outcomes, the
lack of an effective enforcement mechanism and the creation of a “hierarchy
of inequalities” are all potential traps that need to be avoided in designing
and implementing duties.
• If the necessary ingredients are present, and the traps avoided, then positive
duties can deliver better outcomes in service delivery, policy impact
assessments and the employment policies of public authorities.
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Part 5
Public sector positive duties in practice
This Part examines the experience of existing statutory public sector equality
duties in the UK and identifies lessons to be learnt from this experience.

5.1 The race relations duty
The original S. 71 duty
A comprehensive positive duty has only been imposed so far across Great Britain
in respect of race equality, even though the UK Government has committed itself
to introducing positive duties in the future in respect of gender and disability.96
S. 71 of the Race Relations Act 1976 had imposed a duty on local authorities to
make “appropriate arrangements” to eliminate unlawful discrimination and to
promote equality of opportunity and good relations between persons of
different racial groups. This duty played a useful role in empowering local
authorities to develop racial equality initiatives, including the network of Race
Equality Councils co-funded with the Commission for Racial Equality (CRE), but in
the absence of any real enforcement mechanism the duty was very limited in
impact. The fatal flaw in the s. 71 duty was however the limitation of the duty to
making “appropriate arrangements”. This proved to be so vague as to deprive
the duty of any meaningful content for enforcement purposes.

The general duty
The Race Relations (Amendment) Act 2000 in contrast imposes a general positive
duty on an extensive list of specific public authorities listed in Schedule 1A of the
Act to pay “due regard” to a) the need to eliminate racial discrimination and the
complementary positive obligations to b) promote equality of opportunity and
c) good relations between people of different ethnic groups.97 The CRE in its
code of practice defines “due regard” as meaning that “the weight given to race
equality should be proportionate to its relevance to a particular function”,
incorporating the requirements of relevance and proportionality discussed
above.98
The CRE code of practice states that public authorities should “consider” meeting
the duty by identifying which of their functions are relevant to the duty, setting
priorities for these functions based on their relevance for race relations, assessing
how the implementation of these functions and related policies affect race
equality, and considering how the policies and practices might be changed,
where necessary, to meet the duty.99 Where a listed authority has made
arrangements for a private or voluntary body to carry out some of its functions,
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then it is required to make the necessary arrangements (by inserting appropriate
contractual terms for monitoring and enforcement if necessary) to ensure that its
obligations under the duty are fulfilled: authorities cannot evade their
obligations under the duty by “contracting-out” or by entering into publicprivate partnerships.

The specific duty
The general duty is supplemented by specific duties imposed by the Home
Secretary on specific types of public authorities. Listed central government
departments, local authorities, police, other criminal justice authorities, health
authorities, educational authorities and regulatory bodies are required prepare
and publish a Race Equality Scheme, setting out how they intend to fulfil the
requirements of the duty. The scheme should explain how they will meet both
their general and specific duties.
Under the Race Equality Scheme, the listed public authorities to which this
requirement applies will have to:
• assess whether their functions and policies are relevant to race equality
• monitor their policies to see how they affect race equality
• assess and consult on policies they are proposing to introduce
• publish the results of their consultations, monitoring and assessments
• make sure that the public have access to the information and services they
provide
• train their staff on the new duties.
The Race Equality Scheme – itself one of the specific duties – essentially packages
the other duties into a coherent strategy and action plan. The Scheme must also
to set out its arrangements for publishing the results and for making sure the
public has access to public services and information, as well as the authority’s
training arrangements in respect of race equality.
In addition, listed public authorities are under various specific duties to monitor
on ethnic lines the composition of their staff and the ethnic make-up of the pool
of applicants for posts, promotion and training. In addition, if these listed
authorities have more than 150 full-time staff, they are required to monitor the
composition of those involved in grievance, disciplinary procedures and
performance appraisals, training and those who are dismissed. A similar duty is
imposed on educational bodies in respect of the ethnic composition and
performance of their staff and pupils. Schools must prepare and publish a race
equality policy, as well as monitoring and assessing how their policies affect
ethnic minority pupils, staff and parents. Higher and further education
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institutions must prepare a race equality policy, assess how their policies affect
ethnic minority students and staff and arrange to publish their policy, and the
results of assessments and monitoring.

Enforcement
Given that the lack of an enforcement mechanism ensured the redundancy of the
s. 71 duty, the success of the race duty may depend upon the effectiveness of its
enforcement mechanism. Concerns however do exist that the enforcement
options available under the RRAA are not adequate. The UK duty does not
require race equality schemes to be referred to the CRE for formal approval
(unlike the case in Northern Ireland) on account of the potentially ungovernable
workload, but the CRE does have a crucial enforcement responsibility for the
duty. It can issue a compliance notice to any public authority that is failing to
comply with one of the specific duties, requiring the authority to take steps to
meet the duty and to provide evidence of compliance. If after three months the
CRE considers the authority is still in violation of the duty in question, an order
from a county court or the sheriff’s court ordering compliance can be sought. As
the specific duties impose clear and specific procedural requirements, failure to
comply or inadequate compliance with these procedural requirements may be
straightforward to challenge. A failure by a public authority to prepare a race
equality scheme or to monitor its workforce could therefore be challenged under
this procedure. The CRE has issued one compliance notice thus far to the Conwy
County Borough Council.100
The specific duties imposed on the listed authorities in respect of educational
authorities and public sector employers require those authorities to make the
necessary arrangements to fulfil these duties, so a failure to implement these
specific duties (as distinct from a failure to draw up the required schemes) will be
challengeable. However, it may not be possible to challenge failure to implement
adequately other commitments made by public authorities in race equality
schemes under this procedure, as there is no specific duty to fulfil these
commitments.
A failure to actually implement an equality scheme or crucially to comply with
the general duty itself can only be challenged by judicial review (by individuals
with the necessary legal standing or the CRE) or by the CRE launching a formal
investigation under its powers conferred by sections 48–52 and 58–62 of the Race
Relations Act. Both are legally high-risk strategies, as demonstrating a failure to
give “due regard” to the duty will be difficult, and involve substantial costs. This
means that it may be very difficult to enforce the implementation of equality
schemes or compliance with the general duty, which may prove to be a
substantial impediment. The CRE also lacks the powers to require authorities to
produce evidence of the steps they are taking to comply with the duty. The
enforcement mechanisms for the race duty are therefore lacking.
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Compliance with both the general and specific duties will also be monitored by
the audit inspectorates. If sufficient emphasis and resources are put into this
process, this may compensate to a degree for the deficiencies in the enforcement
mechanisms. It remains to be seen if this will prove to be the case.

Interim progress
The introduction of the positive race duty has been warmly welcomed, despite
reservations that the legislation imposed insufficient specific requirements to
make the duty effective.101 The “CRE Code of Practice” and the ministerial orders
have, to an extent, remedied this lack of legislative detail. Early indications
identified lack of applicable data as a particular problem in formulating impact
assessments.102 Concern has also been expressed as to the lack of a clear position
under the duty as to the necessary and appropriate action to be taken when a
policy is found to have an adverse impact. Both remain problematic issues.
However, the CRE has identified seven high-level strategic outcomes that should
be focused on in implementing the duty. Some focus on service delivery and
shifting inequalities or disparities in key service outcomes (e.g. educational
attainment) and service user satisfaction levels. Others are specifically concerned
with employment, and achieving progress in workforce representation at all
levels, as well as employee experiences across the employment cycle. The overall
aim is ultimately to achieve measurable improvements in race relations, such as
ensuring no significant disparity in public confidence levels by ethnicity.
The CRE has commissioned an independent review of responses to the duty in the
first year and has found broadly three sorts of responses by public authorities.103
Just over a third of the respondents were responding well to both the spirit and
letter of the law, with thirty-nine per cent of the random sample of schemes and
policies analysed assessed as “fully” or “mainly” developed. There is a further
significant group who have put the building blocks in place, but have some way
to go. Lastly, there is a group where the response is weak and, in some cases, does
not yet comply with the legislation. Certain areas of necessary improvement
were noted, including a clear desire for more guidance and support, lags
between sectors (in particular in the education field) and a need for
organisations to articulate more clearly what they are aiming to achieve within a
concrete timetable, including how better to link assessment impact and
monitoring. Authorities often also were giving less attention to the employment
duties, addressing good relations or partnership and procurement strategies in
their assessments of functions and policies.
However, this independent study also found that public authorities strongly
value the ways in which the duty has improved policy-making and service delivery
design. Overall, around two-thirds of authorities and over 70 per cent of
educational institutions felt that their work to date had produced positive
benefits, rising to 89 per cent in central government and 83 per cent in higher
education. The positive result most often cited was increased awareness of race
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equality in policy making and service delivery. Between 58 per cent and 74 per
cent of public authorities had identified service user satisfaction outcomes, with
the criminal justice sector among those prominent in setting time-related
outcome targets, including those relating to public confidence (72 per cent) and
community relations (78 per cent), possibly due to the impact of the Lawrence
Inquiry. Examples of good practice are being developed, and the report
concluded that the general approach of the race duty is sound, and the emphasis
now needs to move on from preparing the “infrastructure” to a focus on
outcomes, action plans and public accountability. The importance of senior
managerial level commitment was also emphasised, as was the potential for
similar duties to be rolled out across all the other equality strands.

5.2 Northern Ireland – the S. 75 positive duty
The single most extensive positive duty imposed in the UK is that provided for by
s. 75 of the Northern Ireland Act 1998, which imposes a duty on specified public
authorities to have “due regard to the need to promote equality of opportunity”
across all the equality grounds, including disability, age, sexual orientation and
also political belief, in carrying out their public functions.104 A duty to promote
good relations is imposed in respect of race, religion and political belief. The duty
was imposed following the failure of the “PAFT” initiative (see above) and
fulfilled commitments made in the Good Friday agreement.105
A wide range of Northern Irish authorities is subject to the legislation, with some
important exceptions, including many of the UK Ministries. Schedule 9 of the Act
specifies the measures required to comply with the duty, in particular the
requirement that all authorities to which the duty applies are required to
prepare an Equality Scheme. This Scheme is required to set out the impact
assessment, monitoring, consultation, training and information access
arrangements, including the preparation of Equality Impact Assessments (EQIAs),
that the authority intends to take to implement the duty. The Northern Ireland
Equality Commission has set out detailed guidelines for drafting Equality
Schemes and carrying out Equality Impact Assessments. The results of policy
assessment, consultation and monitoring carried out under the scheme are
required to be taken into account in formulating policy.

Enforcement
The s. 75 duty requires all equality schemes to be submitted for approval to the
Northern Ireland Equality Commission, which, if dissatisfied with a scheme, can
refer the authority in question to the Secretary of State for Northern Ireland,
who can impose an alternative scheme if necessary. The Commission can also
investigate the extent of compliance with the duty or with a specific scheme, as
well as investigate complaints about non-compliance from individuals. If the
authority fails to respond to action recommended by the Commission following
such an investigation, the Commission can refer the matter to the Secretary for
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State. There may be some ambiguity in the legislation as to what the Commission
can actually investigate. Paragraphs 10 and 11 that provide for this enforcement
mechanism refer to a “failure by a public authority to comply with a scheme”:
does this permit a complaint about individual acts, and/or a failure to promote in
general? Thus far, the Commission has investigated complaints about the
reduction of accessible health care services and the use of particular symbolism in
municipal buildings, which indicates that it considers that specific behaviour may
be challengeable.106 Enforcement via judicial review and auditing mechanisms is
also possible, which however is subject to the same reservations as expressed in
the context of the race duty.

Interim Progress
The s. 75 duty differs from the race duty in applying across all the equality
strands, requiring that every authority to which the duty applies prepare a
scheme, and having a stronger enforcement mechanism, requiring that the
Commission approve all schemes and granting it a wide investigative role. The
Commission has so far adopted a “name and shame” approach, rather than
actively making use of its enforcement powers to bring recalcitrant public
authorities into line, but there has been little compliance failure so far. The
Commission and representative groups from across the equality grounds have
played an active role in the framing of the equality schemes.
The Commission has recently prepared a progress report on the implementation
of the duty up to March 2002. Its conclusions were generally positive, finding
good levels of procedural compliance with the requirements set out in Schedule
9, despite extensive slippages in timetables.107 Public authorities are integrating
the requirements of the s. 75 duty into corporate and business planning
processes, but lack of resources were preventing authorities delivering many of
the requirements of equality schemes.108 In particular, the process of
undertaking EQIAs and developing monitoring systems has proved challenging
for public authorities, and little consideration had been given to linking
monitoring and compliance with the s. 75 duty with meeting Best Value and
other performance measurement indicators.109
There was evidence of good practice in consultation, particularly in using joinedup approaches to consult across the different strands, but there was also
evidence that the practice of some authorities of using mass mailing of
consultation documents was producing consultation fatigue.110 Some smaller
authorities cited the lack of clarity and guidance on good relations as a major
impediment to the strategic implementation of this duty. Unsurprisingly, positive
engagement with good relations issues prior to the introduction of the statutory
duty was a factor in making progress.111
The progress report also identified examples of good practice and outcomes.
Compliance with the duty had resulted in general in the provision of extensive

Taking equal opportunities seriously 53

training for public authority employees in equality issues, new complaint
procedures, the collection of hitherto unavailable data on the groups affected by
policy decisions, the creation of special units within public authority structures
(including several Good Relations Units, set up by Belfast Council amongst
others), greater public accessibility to information and public services, especially
for ethnic minorities and the disabled, and enhanced use of outreach initiatives.
The incorporation of equality impact assessment within policy-making had also
produced tangible outcomes across the various grounds. Examples among many
include the following:
• the Northern Irish Housing Executive in fulfilling its requirements under the
duty identified provision for disabled persons as a problem, resulting in the
provision of a phone-based interpretation service, staff training in sign
language, hearing loops and portable systems in all outlets, and a centrally
based textphone. The Housing Executive also established consultative forums
across the strands, and reviewed accessibility requirements in general112
• proposed tariffs under the Criminal Injuries Compensation Scheme would pay
dependants £10,000 to spouse and £5,000 to each other dependent up to a
maximum of £50,000. Screening showed this would adversely impact on larger
families and these were more likely to be from the Roman Catholic community.
In light of this impact the maximum was removed113
• the Northern Ireland Prison Service provided qualifying prisoners over 25 year
of age with a grant of £50.05 per week and £43.00 to prisoners under 25 years
of age. As a result of screening, an adverse impact on persons of different ages
was identified and the weekly allowance was harmonised114
The Commission has had political support in making sure the s. 75 duty is well
implemented, and thus far the duty has begun to generate real shifts in
consultation, monitoring and policy assessment procedures. Openness to a
greater range of perspectives from a wider diversity of different groups in
Northern Irish society has been the most immediate tangible impact, even if the
lack of well-organised representative groups in respect of particular groups has
been a problem. A potential problem is that Schedule 9 does not give specific
requirements for each individual equality strand, or necessarily require the
specific targeting of each of the particular grounds within equality schemes or
EQIAs, although the code of practice prepared by the Commission does place
emphasis on this. While the lack of such specific requirements may ease the
bureaucratic burden, it poses the danger that certain strands may be neglected
by particular authorities in favour of higher-profile strands, or strands where
progress may be easily demonstrated. So far the duty may have actually focused
attention on hitherto neglected groups such as ethnic minorities, but preventing
a hierarchy of concern may pose challenges in the future.
The ultimate impact of the s. 75 duty will depend on whether the generally
adequate compliance with the Schedule 9 requirements is translated into real
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outcomes. The s. 75 duty relies heavily upon formal procedural requirements set
out in Schedule 9 to ensure a sufficient and sustainable focus on equality, all the
more important given the particular circumstances in Northern Ireland. This
operates very well to secure procedural compliance, but may result if
inadequately monitored in excessive emphasis on procedure: the Equality
Commission is, however, stressing in its guidance that the emphasis in applying
the equality schemes has to be on the achievement of outcomes. The utility of the
duty in securing these outcomes remains to be tested in the long-term.
Compliance with procedure must be treated as a building block to real change.
What is clear, however, even in the first few years of its application is that the
existence of the s. 75 duty has brought equality issues to the forefront of public
authority concerns in Northern Ireland.

5.3 Devolution – the Welsh, London and Scottish
duties
Wales
Cross-strand equality duties have also been imposed on many of the new UK
devolved and regional authorities, without however being backed up by strong
enforcement mechanisms. Under the Government of Wales Act 1998, the
National Assembly for Wales may exercise the powers of making delegated
legislation where these are transferred to it by ministerial order, but cannot alter
parliamentary legislation. Section 120 of the Government of Wales Act 1998
imposes a duty on the Assembly to ensure that its business and functions are
conducted with due regard to the principle of equality of opportunity for all
people. Unlike in Scotland, there is no definition of equal opportunities.
The duty requires that the Assembly ensures that the public authorities subject to
its remit promote equal opportunities in the performance of their functions. This
duty in tandem with a favourable political climate has contributed to the
emergence of a proactive equality agenda in Wales and to improving the output
of existing initiatives.115
The initiatives used to give effect to the duty have usually involved the use of
general equality strategies, with strand-specific initiatives generally only used to
supplement the implementation of the general equality approach. The emphasis
under this general approach has been on gender, race and disability so far,
supplemented by the development of new consultative mechanisms and policy
impact assessments with regard to sexual orientation. The Assembly has carried
out a pay audit of its staff, and similar audits on these grounds are also being
encouraged in higher educational establishments and across the public sector.
Recruitment and promotion within the civil service have been opened up, and
equality audits across all the strands in employment, service delivery and policy
assessment are now conducted annually across the Welsh public sector. Equality
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has been mainstreamed in the preparation of the Welsh Budget and in policy
impact assessments. A voluntary code of compliance has been introduced for
private contractors, and equality of opportunity has been mainstreamed within
public procurement.
The Assembly has also mainstreamed equality within its own procedures and
consultation processes (in particular those of its committees). A standing
committee on equality has been established within the Assembly, and the Welsh
Assembly Government has established a Public Sector Round Table on Equalities
and an Equalities Unit within the Welsh Local Government Association, both of
which complement the Welsh Equalities Standard that has been developed to
assist Welsh public authorities to implementing the duty. Four consultative
networks have been established with Assembly funding for groups concerned
respectively with disability, race, gender and sexual orientation issues.
A political climate favourable to equality initiatives exists in Wales, but the duty
has nevertheless also played an important role in driving forward the equality
agenda in Wales, acting to provide impetus, break down resistance and to
generate a proactive approach that aims to demonstrate concrete instances of
compliance with the duty. The duty has therefore contributed to achieving
positive outcomes in the fields of equal pay, appointment procedures,
consultation and the reinforcing of mainstreaming initiatives. The impact of the
duty on achieving outcomes in employment patterns, public procurement and
policy impact assessments will, however, only be ascertainable in the longer term.
In addition, awareness of the existence of the duty outside public authorities
remains very low. However, the duty has been given credit by senior Welsh public
servants and Assembly members for ensuring that equality initiatives are given
suitable priority.116 The duty has acted as a focal point for Welsh equality
initiatives, acting as a “hook” on which to hang a variety of equality strategies.
The deficiency in the Welsh duty remains the lack of an enforcement mechanism
to secure progress even if the current political impetus is lost. The Welsh
Assembly duty is very similar to the old unenforceable s. 71 duty on local
authorities, and the Welsh duty is only enforceable via judicial review. Under
Schedule 9 of the Government of Wales Act, the Welsh Administration
Ombudsman may challenge the Assembly for maladministration, which may also
provide an enforcement route for the duty. The audit inspectorates can monitor
Welsh public bodies for compliance with the duty. Nevertheless, the lack of an
enforcement mechanism makes its successful implementation largely dependant
on political will. Where that will is present, it serves as a very useful tool: however,
it may not be suitable for other political contexts where sustainability may be
more of a challenge. Nevertheless, the duty does illustrate the efficacy of positive
duties in driving forward change.
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The Greater London Authority
Section 33 of the Greater London Authority Act 1999 imposes a similar set of
duties upon the Greater London Assembly , and has had similar results in
providing a foundation for the development of a proactive equal opportunities
agenda by the Mayor and Assembly. Section 33 requires that the Mayor and
Assembly, as well as other specified London authorities, to make appropriate
arrangements with regard to the principle that there should be equality of
opportunity for all. This general duty is supplemented by a more specific equality
duty to also promote equality of opportunity for all persons irrespective of their
race, sex, disability, age, sexual orientation or religion, to eliminate unlawful
discrimination, and to promote good relations between persons of different
racial groups, religious beliefs and sexual orientation. S. 33 also imposes an
annual reporting requirement upon the Greater London Authority (GLA). The
GLA duty therefore combines the general equal opportunities duty model
utilised in Wales with a more specific duty that is similar in scope to the Northern
Irish s. 75 duty, but which has no equivalent of the specific requirements imposed
by Schedule 9.
As in Wales, the existence of this duty has provided the impetus and a focal point
for the development of a proactive equalities agenda for London. As part of the
Mayor’s consultation and policy development initiative, a cross-strand equalities
policy commission was established to report on the shape and content of the
equality strategies required to give effect to the duty. The report of the
commission in November 2000 recommended a set of principles to be reflected in
the GLA Equalities Statement, including the adoption of a “rights-based”
approach.117 The report also recommended the adoption of a formal equalities
toolkit, an equality action plan, standard format performance indicators to
demonstrate equality outcomes across all the equality grounds, clear monitoring
and evaluation standards and comprehensive consultation mechanisms as part of
an Equalities Framework.
The commission’s conclusions have shaped the GLA Equalities Framework
2002–04, designed to structure the work of the GLA in complying with the s. 33
duty. A GLA Equalities Toolkit has been developed and equality is built into best
value performance indicators.118 Annual “Mayoral Equality Reports” assess
compliance with the duty, and extensive consultation networks have begun to be
established, including the London Older People’s Assembly. Equality
considerations have been built into the framework of the GLA compact with the
voluntary sector, and extensive monitoring and target mechanisms have been
introduced in the GLA’s employment, service delivery and policy structures.
The GLA Equality Statement is comprehensive and well-developed, and contains
specific commitments that are being rolled out into practice, including the
opening up of job advertising, re-assessment of the core requirements for
particular posts, a commitment to flexible working hours, the use of positive
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action (including guaranteed interviews for disabled persons who meet the
relevant essential job requirements) and the mainstreaming of equality concerns
within public procurement. The accompanying GLA Equality Strategy introduced
employment targets for gender, race and disability, as well as age monitoring:
scoping work on best practice in monitoring treatment on the grounds of sexual
orientation is being finalised. An equal pay review is being completed, and
equality concerns are being built into policy assessment at every level.
As in Wales, the GLA duty has served in a favourite political climate to provide the
impetus to a range of equality measures across all the equality grounds. The
combined equality strategy introduced to comply with the duty have unified and
given a degree of coherence to the various initiatives that had been introduced
by the London local authorities over the last twenty years. The extension of the
duty across all the equality grounds has also resulted in the development of
innovative monitoring, consultation, positive action and policy assessment
techniques for the new grounds, such as the scoping exercise for developing
sexual orientation monitoring and the Older Persons Assembly. The specific
reference in the GLA duty to all of the equality grounds has contributed to
ensuring that the GLA, while making use where possible of general equality
indicators and frameworks, is conscious of the need to achievable demonstrable
outcomes across all the grounds. Where appropriate, ground-specific initiatives
have been introduced, which are used to a greater degree than in Wales and
Scotland, especially in the context of sexual orientation and age.
The GLA approach also makes considerable use of targets across all the grounds,
to assess progress towards clear outcomes. There is strong support for this
approach, which is seen as particularly appropriate in the context of London with
its population diversity. There is some concern that meeting these extensive
targets may be difficult, possibly resulting in internal and external discontent
with the use of such mechanisms. Nevertheless, annual equality “milestones”
have been set for the different directorates of the GLA as part of the emphasis on
outcomes, and a particular emphasis on consultation and inclusion is also seen as
an integral part of compliance with the duty.
The GLA duty like the Welsh and Scottish duties has no enforcement mechanism
outside of auditing assessment, so compliance with the duty largely depends
upon political will, which at present is strong. If political circumstances change,
the strength of the duty may be open to question.

Scotland
Under the Scotland Act the Scottish Parliament cannot legislate on designated
“reserved matters,” including anti-discrimination legislation. However, there is
an exception allowing “the encouragement (other than by prohibition or
regulation) of equal opportunities” and for imposing duties on any office-holder
in the Scottish Administration or any Scottish public authority subject to the
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control of the Scottish Parliament to make arrangements to ensure that their
functions are carried out with due regard to the need to meet the equal
opportunity requirements.119 Equal opportunities are defined as “the
prevention, elimination or regulation of discrimination between persons” on a
series of grounds that include race, nationality and ethnicity, but which also
includes religious beliefs, unlike the duty under the RRAA. The significance of this
“enabling power” is that it allows the Scottish Executive to develop a specifically
Scottish approach to equality, and to impose specific equality duties upon public
bodies whose functions come within the umbrella of reserved powers.
This ability to promote equality of opportunity has again produced concrete
results. Equal opportunity duties have been imposed on relevant local authorities
in the recent Housing Act and in a current Local Government bill going through
the Parliament. Similar duties have been introduced in the education sector. The
Scottish Parliament has also established an Equal Opportunities Committee to
oversee equal opportunities policy, develop mainstreaming policy across the
Executive and to oversee implementation of these duties.120 The Executive has
introduced extensive equality mainstreaming in its policy impact assessments, as
well as in its budgetary process, and has conducted pay audits of its staff.
The Scottish power obviously differs from the Welsh, GLA and Northern Irish
duties in not being a positive duty. It remains therefore unenforceable. As an
enabling tool, however, it has allowed the devolved authorities to develop crossground equality strategies.

Conclusions – public sector positive duties in practice
• Various models of cross-strand equality positive duties are being implemented
in the public sector, in addition to the race relations duty that applies to public
authorities throughout Britain: in Northern Ireland, Wales, London and
Scotland, these cross-strand duties have all demonstrated their utility in
improving decision-making and service delivery.
• However, experience of working with such duties has shown the possible
importance of an adequate enforcement mechanism, in circumstances where
political support may be less forthcoming. It also shows up the need for an
emphasis of each of the different equality strands, adequate support and
guidance for authorities implementing the duties, strong managerial
commitment and an emphasis upon outcomes. The lessons learnt from where
duties have been implemented should be used to assist in designing a crossstrand set of duties for all of Britain.
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Part 6
Cross-strand equality duties for the
public sector
This Part examines the extent to which positive duties could be effective across
the entire range of equality grounds, and argues for the introduction of an
effective cross-strand set of equality duties.

6.1 The impact of duties on the different equality
grounds
The Northern Irish duty, as well as the Welsh, Scottish and Greater London
Authorities duties, extends across all the grounds of discrimination recognised in
the EU Framework Equality Directive (the s. 75 duty goes further, extending to
political beliefs). All these duties show that public sector duties to promote
equality can be implemented and deliver good results across the various strands.
This indicates that the current restriction of positive duties to racial equality is an
unnecessary and self-defeating restriction. There is no reason why positive duties
can only generate change in respect of race issues.
The conclusions of the Schneider Ross survey into the implementation of the race
duty support this conclusion: “The basic principles of the public duty, and the
practical steps required in order to meet these, apply equally to other equality
and diversity areas. It is our belief that the progress shown among many
authorities and institutions, through the survey, provides a good foundation for
introducing appropriate public duty requirements to the other equality strands.
In this way, the concept of the “public duty” could play a major part not only in
helping combat racial discrimination, but also in addressing all forms of
discrimination and therefore in creating a society that is genuinely “inclusive”.121
By giving “teeth”, clarity and enforceability to proactive mainstreaming
strategies, positive duties require structural patterns of discrimination and
neglect to be addressed. In so doing, they can also contribute to improving
service delivery and policy formulation, benefiting disadvantaged groups and
even the full range of “consumers” of public services. Therefore, positive duties
have a role to play across all the equality grounds. This can be demonstrated
across the different equality grounds. Disability is analysed first, due to the
likelihood of a disability duty being introduced in the immediate future.
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6.2 Disability
In 2003, Bridget Prentice MP introduced a Disabled People (Duties of Public
Authorities) Bill into the House of Commons, providing for the amendment of
the Disability Discrimination Act to include a positive duty to promote the
equalisation of opportunity for disabled persons and the elimination of unlawful
disability discrimination. The explanatory notes accompanying the bill state that
“the Bill seeks to mirror (where appropriate) the approach taken in section 71 of
the 1976 (Race Relations Act), and the intention is that the general duty will
apply to the same bodies which are currently subject to duties in or under that
section”. While the Bill did not become law, the UK government has recently
confirmed that a public sector disability duty will be introduced by legislation in
the current parliamentary year.
If this legislation is similar in form to the Bill, it will therefore provide for a
general positive duty equivalent to that imposed by the race duty to be placed
upon public authorities. The Disability Rights Commission (DRC) will be given
similar enforcement powers as the Commission for Racial Equality has under the
race duty, and auditing mechanisms will also assist in making it work. Such a duty
would put flesh on the current government’s commitment to introduce a
disability duty similar to the race duty.122 It would also implement one of the key
recommendations of the UK Disability Rights Task Force, which in their final
report “From Exclusion to Inclusion” recommended the introduction of a public
sector positive disability duty 123, a proposal which the government appeared to
accept in its response to the Task Force.124
Such a positive disability duty would require that the concerns, needs and
perspectives of disabled groups are incorporated into assessments of how public
sector policies, practices and service delivery impact upon disabled persons.125
Examples of outcomes that could potentially arise from a positive duty could
include the following:
• a re-orientation of how certain health services such as cancer screening, mental
health and dental care are delivered, with greater emphasis, for example, on
outreach to persons having particular disabilities that may contribute to a
lesser take-up rate of such services under existing delivery mechanisms (as
happens with cancer screening 126) or on providing appropriate services for
disabled persons (such as ensuring that mental health specialists and dentistry
practices have the training and tools to provide an effective service for all
disabled persons)
• better access to educational material, with a greater emphasis on provision of
this material in accessible formats and a re-orientation of focus to include the
needs of the full range of disabled groups in education policy and provision127
• considerably enhanced consultation and outreach to the full spectrum of
disabled groups by all public authorities subject to the duty, as demonstrated
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by some of the outreach initiatives that have been already been implemented
in Northern Ireland to comply with the s.75 duty discussed above
• better design of facilities and internal work practices, with the duty requiring
appropriate consideration to be given to disability and access considerations in
funding allocation
• a re-examination of community, arts, sports and other forms of funding to
ensure that equality of consideration and opportunity is given to different
groups of disabled persons and to individuals with disabilities
• By requiring public authorities to monitor the impact of policies upon the
disabled community and the composition of their workforces, a positive duty
will give a legal impetus to the collection of up-to-date data on the numbers
and characteristics of disabled persons, which is currently greatly lacking.128
Given that disabled persons have traditionally been neglected in policy design
and service delivery, a disability duty has immense potential for generating real
change. Such a duty will also constitute a powerful tool for disability groups to
put pressure on public authorities to take their concerns seriously. It will also
constitute a considerable advance on existing disability initiatives, by imposing a
definite legal framework that requires appropriate weight to be placed on
meeting the needs of disabled persons. It will also provide a “pressure point” for
disability non-government organisations and activists to push for greater and
faster change. The mish-mash of existing public sector disability initiatives lacks
the enforceability, weight and focus that a positive duty would provide.
There are certain reservations, however, about the introduction of a separate
disability duty. The wording of the Prentice Bill gave rise to some concerns, which
may be duplicated in the legislation: see below. There is also a question as to
whether the DRC will receive the necessary resources to enable it to play an active
enforcement role. In addition, there may be real advantages in imposing
disability duties as part of a general equality positive duty, and disadvantages in
enhancing the piecemeal and lop-sided nature of discrimination law by
introducing a disability duty while not doing so for the other grounds. This is not
an argument for not welcoming the introduction of the duty: it is an argument
for rolling similar duties out across all the equality grounds, or for the
introduction of a comprehensive set of equality duties (see below).

6.3 Age
Similar considerations apply in the context of age. A positive duty that
incorporated age equality would require due monitoring, assessment and
consultation to determine the impact of public sector policies and practice upon
the different age groups. Given the paternalism and neglect that has
traditionally characterised the design and implementation of service delivery
directed at older and younger persons129, the comparatively recent recognition
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of age as an equality ground, the lack at present of age discrimination legislation
and the very limited nature of most age equality mainstreaming measures, a
positive age duty could have a considerable impact.130 It again could provide a
pressure point for representative groups to influence the conduct and
procedures of public authorities.
Given the lack of age discrimination legislation, and the casual acceptance of age
inequality that has hitherto been common, an age duty could have a significant
impact. Compliance with the duty could require for example the following:
• greater consultation with older and younger persons on public transport
provision
• appropriate monitoring as to the age composition of particular grades,
training courses and posts of responsibility
• positive action to encourage greater age diversity in particular posts and types
of employment131
• greater consideration of how health care service delivery and the accessibility
of premises can be designed to meet the needs of persons of various age
groups, in particular older persons
• greater examination of the assumptions underlying certain health care
resource allocation decisions, in particular explicit or implicit rationing of
services such as the denial of access to breast cancer screening programmes for
those over 70 132, or the lack of inadequate facilities for long-term or chronic
care, inadequate community based care training and a lack of supervision of
care facilities133
• a re-consideration of artificial age cut-off points in access to education, work
training, New Deal initiatives and welfare support134
• specific targeting of adult and community educational provision towards the
needs of particular age groups: eight in ten people aged under 40 have
participated in learning, compared to only to six in ten of those aged over 50135
• a re-examination of policing policy towards younger and older persons
• greater focus on the neglected problem of abuse directed towards older
persons, with between 5 per cent and 655 of elderly persons at risk of verbal,
physical abuse or neglect 136: two leading commentators have suggested that
“the public is probably insufficiently aware of the extent of intrafamilial abuse
of the elderly: the degree of ignorance… is comparable to that which applied
to child abuse 30 years ago”137
• the development of new methods of providing information on services to
persons across the entire age spectrum
• a re-consideration of compulsory retirement policies.
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An age positive duty would require a fundamental reconsideration of existing
practices and policies. It would also generate key benefits for society at large, by
contributing to the identification and rooting-out of patterns of structural age
discrimination that impose huge costs on society. The Employers’ Forum on Age
have argued that ageism in employment costs the UK £31 billion every year in lost
production, and that “as the population and dependency ratio increases,
improving labour market participation rates, particularly among the over 50s, is
key to maintaining the UK’s productivity, wealth and standard of living.”138 The
Economic and Social Research Council Research Programme on Extending Quality
of Life suggests that “the cost to the UK of the falling rate of economic activity in
those aged 50 or above is vast”.139

6.4 Religion
A positive duty to promote equality on the grounds of religious belief or the lack
thereof again offers considerable opportunities. The focus of the Race Relations
Act and the positive race duty on ethnic origin has had the effect of making race
the prism through which issues relating to ethnic minorities are perceived, even
where religion and belief may be the root cause of discrimination.140 This lack of
focus on religious issues is reflected in the lack of data on the disadvantages
suffered by Muslim groups: as one Muslim group described the situation, “the
effect of the Race Relations Act 1976 has been to make race the most powerful
and all persuasive keyhole through which to perceive society”.141 The
Commission on British Muslims and Islamophobia has called for the duty to be
extended to the promotion of equality between persons of different religious
groups, in line with the equal opportunities policy of the Police Service.142 A
positive duty that extended to religious belief would achieve this, by requiring
monitoring, consultation, policy assessment and remedial action to take into
account the religious dimension to equality issues.
Such a duty would add another dimension to the existing race duty, and have the
particular advantage of improving service delivery, employment policies and
data availability by requiring greater focus on the perspectives and needs of the
different religious or non-religious communities.143 There has clearly been
neglect of the importance of religion in equality policies, both as an essential
component of self-identity, and as a common root cause of discriminatory
treatment. A positive duty would be the tool to combat this neglect, having
again the potential to generate practical results, including for example:
• improved access to health and other public services by enhancing
responsiveness to religious sensitivities and practices, such as greater
consideration of the impact of Ramadan observance in the context of
providing health care, support for students and even in terms of adjusting
scheduled timetables
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• a greater focus in criminal justice on crimes and hate speech linked to religious
hatred144
• improving police practice and attitudes across the public sector towards
particular religious groups
• altering public sector employment practices to reflect religious festivities and
practices (e.g. allowance for special leave for Hajj or Diwali)
• greater outreach to particular communities via the use of community religious
institutions
• greater knowledge of the diversity of religious belief in the public sector
• the inclusion of a greater focus on religious equality in programmes concerned
with race equality
• a new focus on ensuring that employment practices do not result in the
exclusion of particular religious communities from particular areas of
employment, training or promotion.
This duty would not entail the promotion of religious beliefs or the giving of
priority to religious beliefs over other convictions in policy design. The duty, as
with the race duty, would be framed in terms of eliminating unlawful
discrimination and promoting equality of opportunity. This would require
equality of treatment of different religious groups in employment and service
delivery, but would not require that religious beliefs would be reflected in policy.
It would also equally extend equality of opportunity to those who had no
religious beliefs, requiring that the perspectives of secularists or humanists would
have to be also taken into account in service delivery, employment practice and
policy assessment.

6.5 Sexual orientation
The inclusion of sexual orientation within a set of positive duties has again the
potential to generate real shifts in public sector practice. The Welsh duty has
already ensured that a Lesbian, Gay, Bisexual and Transgender (LGBT)
consultative network has been established, whose perspectives are fed into
policy design and the work of the Welsh Assembly. As in the age and religion
contexts, the absence thus far of adequate legislation, the lack of any
comprehensive mainstreaming initiatives and the general neglect of an equality
perspective in respect of sexual orientation makes a positive duty of great
potential use. Examples of the impact such a duty may have would include:
• a greater focus on homophobic bullying and abuse in education and other
public sector activities
• an enhanced focus upon outreach to LGBT communities
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• greater provision of specific services in health service delivery, geared towards
the needs of the LGBT communities
• improved police liaison, and greater attention to policing practices and
attitudes towards members of the LGBT communities
• a re-consideration of policy and practices towards same-sex partner
employment benefits, adjustment to reflect a new sexual identity and other
issues
• greater data collection on the impact of public sector delivery upon the LGBT
communities
• a new focus on ensuring that employment practices do not result in the
exclusion of members of the LGBT communities from particular areas of
employment, training or promotion.
The absence of adequate procedural remedies for homophobic bullying, such as
that highlighted in recent litigation 145, would constitute a classic example of
failure to comply with the requirements of a positive duty.

6.6 Gender
Gender is the equality ground which has seen the greatest degree of
mainstreaming initiatives in the UK outside of race, but nevertheless the current
government have also committed themselves to introducing a positive gender
duty.146 The fragmented nature of existing mainstreaming initiatives, and the
extent to which political priorities have not backed up these initiatives with much
substantive action, demonstrates clearly how mainstreaming without the
backbone of positive duties is a limited tool. A positive duty in the gender context
will require adequate consultation with both sexes in the design of service
delivery, policy and employment practices, and the rigorous implementation of
the mainstreaming initiatives, policy impact assessment requirements and
monitoring that effective compliance with existing initiatives should entail.147
The existence of various isolated islands of good practice should not blind us to
the potential of a positive duty in the gender context. Among the many examples
of the impact of such a duty are the following:
• the re-examination of existing health care polices and resource allocation, and
in the treatment of patients
• greater awareness of gender issues in the design and delivery of social welfare
support
• greater consultation and responsiveness to the perspectives of women in the
provision of public transport facilities, in particular with respect to improved
security, facility design and timetabling
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• enhanced police responses and awareness to female victims of crime, including
in particular sex offences, and also greater attention to gender perspectives in
patrolling patterns, resource allocation, focus on domestic violence and other
areas
• greater gender awareness in the design of crime policy by police, prosecutors
and civil servants (in particular in the identification of areas of priority and
sentencing); for example, while the Home Office’s targets under their Public
Service Agreement with the Treasury include a reduction in vehicle theft, there
is no mention of violence against women in general, or domestic violence and
rape specifically148
• the provision of enhanced gender-sensitive support structures in education,
including the encouragement of female students to study traditionally maledominated subjects and continued challenging of sex stereotypes
• the introduction of appropriate monitoring and assessment practices in
employment, including the introduction across the entire public sector of pay
audits and remedial positive action designed to remedy under-representation;
women who work full-time still earn 18 per cent less per hour than men, and if
they work part-time that gap widens to 41 per cent149
• greater consideration of employment policy in respect of part-time employees,
time-off, flexible working, pension policy and paid paternal leave, given the
impact of policy in these areas upon overall patterns of gender inequality
• greater identification of low-paid areas of work traditionally associated with
women, enhanced consultation with members of these segments of the
workforce, and action on improving pay and overall remuneration levels
• the inclusion of gender perspectives in the design of policy at central and local
levels across the board.
In all cases, the duty would reinforce existing formal mainstreaming
commitments that at present lack teeth. Public sector employment practices are a
particular area where a gender duty could make a particular impact, but the
scope of a gender positive duty would extend across the entire spectrum of
public sector activity.

6.7 The impact of positive duties across the equality
strands
It is apparent from the discussion of the potential impact of positive duties across
the different strands that there is a pressing need for such duties to be applied
across all the equality grounds. Many similar patterns of public sector
institutional discrimination and neglect recur across the different strands, even if
the specific forms this takes may vary. Positive duties, by requiring due
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consideration to be given to equality concerns in employment policy, service
delivery and policy design, can impact upon all these patterns of structural
discrimination.
While not a panacea for each separate set of equality issues, positive duties are
an invaluable tool for advancing the equality agenda and improving public
service performance across the full range of equality grounds. There is no reason
why they should be confined to race, or disability. In fact, as they are a statutory
obligation, they can unify under a common umbrella all the different diversity
initiatives that public authorities are currently undertaking. The central objective
of such duties in each area would again be to change how public authorities
perform their functions, by making equality a central goal of their day-to-day
activities, and to prevent the side-lining of equality concerns.
In contrast, there exists real potential for existing “hierarchies of inequality” to
be maintained and reinforced if certain grounds are excluded or subjected to
limited duties. The announced establishment of a single equalities and human
rights commission adds a new dimension to this problem. If duties exist for
specific strands and not for others, this may ensure that the resources of such a
combined commission will have to be largely directed towards assisting public
authorities to comply with these duties, which could result in considerable
internal discontent and inter-strand tension.150

Conclusions – cross-strand equality duties for the
public sector
• Equality duties, if extended throughout Britain across all the equality strands,
have the definite potential to bring about greater equality and efficiency in
service delivery, policy formation and employment across the public sector in
respect of all six of the equality strands. The case for introducing such duties
across these strands is overwhelming, not least because they can act as a focus
point for the diversity of equality initiatives that currently public authorities
are engaged in implementing.
• The objective of such duties would be to change how public authorities
perform their functions by making equality a central goal of their day-to-day
activities, and to prevent the side-lining of equality concerns. Duties aim to
transform reactive approaches into proactive, integrated approaches,
informed by the perspectives of disadvantaged groups. This can involve
proportionate and relevant alterations in service delivery, employment
practices, access policies, and policy formation in general for each strand.
• If duties are not introduced for particular equality grounds, this may create or
add to existing “hierarchies of “inequality”.
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Part 7
The design of an equality duties
framework
This Part considers what should be the appropriate design for a set of equality
duties applying across all the equality grounds to the entire public sector, and
how these duties should interact to enhance their impact and reduce
bureaucratic load.

7.1 Architecture
If such duties are to be introduced across the different strands, then issues of
architecture – how these duties should be designed and how they should
interlink – arise. In addressing these issues, certain considerations are very
important. The implications for service providers and public authorities in
general in extending the existing duties have to be considered, as well as what
elements of the existing duties, in particular those of the positive race duty,
should be retained or modified as part of this extension. Monitoring as practised
under the race duty may, for example, be considered in certain circumstances to
be inappropriate in the context of sexual orientation, and may give rise to
objections if extended to religious affiliation. Great attention will have to be
given to the question of how a duty to promote good relations would apply
across the different grounds.

Avoiding bureaucratic load
The cumulative workload that the imposition of new duties across all the equality
grounds needs similarly to be borne in mind in designing any new model.
Imposing excessive bureaucratic load has to be a key consideration. The
credibility of any new duties will be severely damaged if they are perceived as an
extended exercise in form-filling.

Equality and diversity as guiding principles
In resolving these issues, certain key guiding principles can be identified. The
recognition of a common principle of equality underpinning all of the equality
grounds is very important. Any positive duty model should aim to reinforce the
application of this principle in its design and operation.151 This is particularly
important to ensure an adequate focus on overlapping forms of
discrimination.152 Duties should encourage public authorities to take into
account the full range and spectrum of UK society in the performance of their
functions. The greater the emphasis on equality as a common good, the greater
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will be the ability of public bodies to take difference and variety into account.
The greater, therefore, in turn will be the benefits in the form of improving
service delivery, both to historically disadvantaged groups, and to the public in
general.153 However, a central element of this common principle of equality is
the recognition of diversity and the differences between the different grounds.
This requires that the specific considerations relevant to each equality ground be
factored into anti-discrimination initiatives.154

7.2 A single general duty?
A model structured with reference to these twin goals of equality and diversity
should therefore provide for a general focus on equality outcomes (see page 73).
If a general equality duty was introduced, this would require a cross-strand
approach. This approach would emphasise the diversity and inter-connectedness
of the equality grounds: it can also focus attention on the common principle of
equality that underlies them all.155 A general duty can also ensure that
differences in focus and treatment across the grounds are minimised, and
encourage the cross-transfer of good practice across the different grounds. For
example, a unified equality duty would encourage the use of existing good
practice, such as training and pay audits, that may be being applied in the race
field to be extended to the other equality grounds, and vice versa.
A single duty would also mean that much of the work that is currently duplicated
across the different strands could be handled simultaneously across all strands,
and thereby contain the bureaucratic burden and even reduce costs. Equally,
however, some supplementary specific duties will have to be introduced to cover
the specific, diverse requirements of each of the different strands, to ensure that
equality is balanced with diversity
The alternative to this model is to provide for six different strand-specific duties.
This would have the advantage of creating a formal duty for each equality
strand. However, the disadvantage of this approach is that it may ensure
duplication of work. It could also mean that six different duties with six different
compliance frameworks will enhance an emphasis on procedure rather than on
achieving outcomes.
A general duty framework supplemented with strand-specific duties appears
therefore to be more suitable. Such a general duty will also avoid the current
fragmentation of equality initiatives across the different grounds by proving a
central point of focus, which can pull work across the different grounds within a
common framework. The strand-specific duties can then ensure that progress is
achieved across all the different grounds.

Overlapping grounds
A duty orientated towards a general concept of equality would also ensure that
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consultation, monitoring and impact assessment would be expected to take into
account “intersectional” forms of discrimination. The deficiencies in service
delivery identified by recent research on the Muslim lesbian, bisexual and
transgender community demonstrates vividly where current mechanisms are
going wrong, with services being orientated either towards ethnic minorities as
discrete units or to the LGBT community with consequent negative results for
those who are members of both.156 Similar concerns exist with black and ethnic
minority women 157, disabled members of ethnic minority groups, women with
particular disabilities and other areas of overlap. Proactive engagement with the
needs of intersectional groups may only be achieved with the prodding of a
positive equality duty designed to avoid a “silo” approach to equality issues.
Overlapping forms of discrimination will remain a constant thorn without the
introduction of a general duty, which will contribute to eliminating unhelpful
pigeonholing of the different equality issues. Care needs to be taken in
implementing cross-strand equality duties that individuals, groups and subgroups are suitably demarcated, bearing in mind the importance of self-identity
as well as patterns of cumulative disadvantage, and group demarcations are not
set in stone.158

7.3 Design and structure
The general duty
Serious consideration should therefore be given to introducing a general positive
duty across the full range of equality grounds. Such a general duty would require
the elimination of unlawful discrimination and the promotion of equality and
possibly good relations (see below). A code of practice would be essential to
clarify what is required by a general duty and to emphasise that complying with
such a duty will require action to be taken across the range of equality grounds.
The general duty should be imposed with a relatively light touch in terms of
specific requirements, given its breath and scope. It should therefore emphasise
end product and enforcement, rather than specific methods. Code of practices
could in turn be used to indicate best practices and minimum expectations.
The general duty should be framed in similar terms to the Northern Irish s. 75
duty, and applied to all listed public authorities. Supplementary requirements,
like those contained in Schedule 9 of the Northern Ireland Act or the race duty,
could also be imposed upon particular lists of authorities. The general duty
should be couched in general terms, similar to the wording used by the “Hepple
Report” in recommending a requirement to produce such general equality
schemes.159 More specific requirements, such as the race duty’s requirements for
employment monitoring, should be left to the strand-specific supplementary
duties.
There are some grounds for suggesting that any such general equality duty
should require all public authorities to which it applies to prepare an equality
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scheme, as the Northern Irish duty does.160 This would require specified
authorities to draw up schemes setting out their arrangements for monitoring,
consultation and policy impact assessment requirements. The race duty in
contrast only requires certain listed authorities to do so, and such a requirement
may impose some burdens on small-sized public authorities. However, imposing
an explicit requirement to produce an equality scheme on all authorities would
have the advantage of ensuring that a definite set of arrangements is in place.
The contents of the scheme could also be required to be produced in
enforcement actions, and would serve as a basis to assess the adequacy of
compliance with the general duty.

The strand-specific duties
This general duty would be supplemented with specific positive duties and codes
of practice for each of the specific individual grounds as appropriate. This would
ensure due recognition of the specific contexts relevant to each strand. 161
Specific statutory monitoring requirements concerning matters such as
employment and educational attainment would be appropriately introduced as
strand-specific duties. These specific duties would resemble the duties imposed
on educational establishments and public sector employers by the race duty.
A strand-specific disability duty could, for example, require public authorities to
include in their general equality scheme specific provision for data monitoring,
policy impact assessment and consultation initiatives that are particularly
relevant to disabled persons. The strand-specific duties could also make provision
for appropriate strand-specific consultation, and specific forms of outcomedirected practices (in particular for disability, where duties to make reasonable
accommodation could be introduced as appropriate). The specific duties need
not be identical for each equality ground: the content of these duties may vary
considerably depending on which grounds are at issue. Monitoring of numbers in
employment and education will be appropriate in gender, disability and race:
religion and sexual orientation on the other hand give rise to more difficult
issues, and may require different approaches.162
These strand-specific duties would ensure an adequate focus on the needs of
each strand within a common framework. It would also ensure that measures in
respect of each strand would have to be clearly designed and implemented. The
general duty should be seen as the basic framework of the duty, added to and
fleshed out where appropriate by the strand-specific duties. Legislation should
require the relevant minister to make provision for these strand-specific duties by
statutory instruments, to ensure responsiveness and flexibility.

Retaining the separate race, devolved and Northern Irish duties
Retaining the current race equality duty in its existing form may be appropriate,
at least in the short to medium term. Particular issues and expectations arise in
this context, and gains already made may be lost if this duty is subsumed within
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Model of proposed framework of public sector equality duties
General duty
Applies to all public authorities subject to the RRAA
duty, including devolved authorities
a) eliminate unlawful discrimination
b) promote equality of opportunity between/on the
grounds of… across all the equality grounds
c) promote community relations?

Supplemented by

Sexual orientation
specific duties
e.g. consultation
requirements with
LGBT groups
Religious belief
specific duties
e.g. due regard to
religious sensitivities
in health service
delivery assessment

Duty to prepare an equality scheme
Applies to some/all of the authorities subject to the
RRAA duty
Duty to prepare an equality scheme and give due
consideration to the arrangements set out therein.
The scheme is to include arrangements for:
a) monitoring

Age specific duties
e.g. monitoring
numbers dismissed
Disability specific
duties
e.g. due regard to
access provision

b) policy impact assessment
Gender specific duties
e.g. employment
monitoring

c) consultation
d) policy adjustment if proportionate

Race
relations
duty
Retain in
existing form
in transition
period, then
merge into
the new
framework
if/when
appropriate

Northern Ireland
S. 75 duty
Retain the NI
duty as a
separate duty,
given different
legislative base in
Northern Ireland,
different
institutional
arrangements
and the need to
cover ‘political
belief’

Devolution
duty
framework
Retain, to
reflect
devolution
framework
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the general duty too soon. Rather, existing racial equality schemes could be
upgraded to full equality schemes, and a gradual merging of the duties in
practice would be appropriate. However, it would be appropriate for the existing
arrangements for Wales, Scotland and the GLA to be retained, to allow
appropriate leeway for the devolution arrangements and the right of devolved
authorities to set their own policies. If devolved authorities are subject to both
devolved and the new general duties, then they should use a common scheme.
Different considerations also apply in respect of the Northern Irish duty. Given
the existence of separate equality legislation and institutional arrangements in
Northern Ireland, and the complexity of the s. 75 duty’s link with the Good Friday
Agreement, it would be appropriate to keep Northern Irish arrangements
separate from those made for the rest of the UK.
This paper therefore proposes:
• the introduction of a general cross-strand equality duty
• a requirement for listed authorities to prepare an equality scheme
• supplementary strand-specific duties to flesh out specific requirement sin
respect of each strand
• an eventual merging of the race duty within this overall framework, with due
caution given to ensuring that the gains brought about by the separate race
duty are not wasted. The Northern Irish and other devolution duties should be
kept separate.

On not re-inventing the wheel: the advantages of a cross-strand
general approach to compliance
The general duty should act where appropriate as a focus for equality work. This
should ensure that compliance effort is directed, as far as possible, towards
satisfying the general duty, to make sure that effort, attention and resources are
not fractured across the different strand-specific duties. The Report of the GLA
Equalities Policy Commission in November 2000 recommended a common
approach to measuring equality outcomes across the equality grounds and
emphasised the need to build on and incorporate existing practice in order to
“avoid reinventing the wheel”.163 This is a sound approach. As Mirza and
Sheridan have recently argued, specific group-orientated monitoring and
targeting may negatively impact upon those who fall into overlapping or
distinctive categories that do not neatly fall within specific equality grounds:
“black and ethnic minority women slip through the cracks of a crude equalities
accounting system which… focuses on either ethnic minorities or women at any
one time, but rarely both at the same time”.164 An excessive strand-specific focus
at the expense of the thrust of the general duty can lock responses to
discrimination into silo patterns that may prove counter-productive.
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This does not mean that progress in respect of each of the individual equality
grounds would not be required to be demonstrated. Compliance with the
general duty should require the demonstration that appropriate steps have been
taken to ensure progress towards outcomes across all the different equality
grounds, as opposed to just progress towards an ill-defined vague concept of
“equality”.
A pay audit, for example, may be introduced to implement the general duty, and
be based upon a common model, while the separate lens of each equality ground
will be used to identify any potential inequalities within the overall framework
of the audit. Similarly, general equality training may be appropriate for all staff
in particular authorities, but supplementary strand-specific extra training might
also be given as appropriate as part of effectively fulfilling the general duty.

Wording of the duties
Some complex issues arise when considering the wording of any new duties. The
general duty should, as with the existing duties, provide for the elimination of
unlawful discrimination. This will be of limited impact, given the limitations of
existing anti-discrimination legislation in its scope and its application to the
public sector.165 This makes it all the more important to ensure a strong
commitment to promoting equality of opportunity in how the general duty is
worded.
Various different wording is used to provide for the promotion of equality. The
Welsh duty refers only to equality of opportunity “for all people”: the GLA duty
ensures greater focus on the different grounds by requiring the promotion of
equality “for all persons irrespective of their race, sex, disability, age, sexual
orientation and religion”. The “Hepple Report” has criticised this wording,
preferring that of the Northern Irish duty, which refers to the promotion of
equality “between a) persons of different religious belief… racial group, age,
martial status and sexual orientation b) between men and women generally
c) between persons with a disability and persons without… .” In the view of the
Report’s authors, this wording is more satisfactory as the duty to promote
equality between different groups is more specific and easier to assess and
measure than a duty to promote equality “for all persons”.166 The Northern Irish
approach should therefore be adopted, with appropriate re-modelling of some
of the phraseology. The only possible disadvantage with this wording is that it
may focus attention only on closing identifiable differences between groups,
rather than ensuring substantive equality for all: the accompanying codes of
practice need to make the substantive equality dimension of the duty clear.
The “Hepple Report” also drew attention to the weaker obligation in the GLA
duty to have “regard” to promoting equality, rather than the stronger version in
the Welsh, Northern Irish and race duty to have “due regard”. The Report
suggested that “due regard” meant that public authorities had to give
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proportionate weight to equality rather than merely take it into account, and
that the use of “regard” alone would weaken this requirement.167 This issue also
arose with respect to Bridget Prentice MP’s private members bill providing for a
positive disability duty. The Bill provides for the amendment of the DDA to
include a positive duty on authorities specified by the Secretary of State who
“must have regard to the following principles – (a) unlawful discrimination
against and unlawful harassment of disabled persons must be eliminated (b)
equalisation of opportunity for disabled persons is to be pursued.”
The use of “regard” here is again problematic. “Due regard” implies that the
necessary degree of proportionate attention to the equality issues must be taken
into account: just referring to “regard” may mean that a public authority may
only have to take disability issues into account, as distinct from treating these
issues with due concern. Even if this is not the case, judges, public authorities and
civil servants will inevitably note the difference between the race and Northern
Irish duties and any duty that merely refers to “regard”, and assume that “due
regard” was not inserted to lessen the strength of that other duty. This may
create a hierarchy of grounds.
“Equality of opportunity” as a phrase is however not without its drawbacks, with
its connotations of levelling starting conditions rather than achieving substantive
equality. It also fits the employment context better than it does service delivery.
What, for example, does the provision of “equality of opportunity” mean in the
context of health care provision, where promoting substantive equality may
actually require providing certain groups with enhanced services? However,
there are considerable advantages in retaining the current wording. Its
interpretation and application in the race context has been fleshed out by the
specific race duties and the CRE code of practice and is now generally understood
by policy-makers. “Equality of opportunity” in the context of statutory duties
may therefore have graduated to the status of a term of art. Any temptation to
dilute this wording to a phrase such as “equalisation of opportunity” should be
resisted. In the context of a positive duty, “pursuing equalisation of opportunity”
is considerably weaker than promoting equality of opportunity, and arguably
removes any requirement to work towards outcomes. Positive duties require
proportionate action, not absolute delivery of outcomes irrespective of other
considerations, so need not be reduced in scope. Any watering down of the
commitment to substantive equality of opportunity will be damaging and
unnecessary. 168

7.4 Good relations
Interesting issues surround whether a general duty should incorporate a third leg
in the form of a duty to promote “good relations” or a similar concept. A
subsequent Equality and Diversity Forum paper will examine this issue in greater
detail, complementing the discussion in this paper. A few key issues will,
however, be set out here, for the sake of completeness.
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Existing duties to promote good relations
The race duty includes an obligation to promote good relations between persons
of different ethnic, racial and national groups. A similar duty had been imposed
as part of the s. 71 local government duty under the Race Relations Act. This
element of the duty has required public authorities subject to the duty to give
consideration to how they could improve race relations. In addition, the CRE,
unlike the other statutory equality bodies, has the promotion of good relations
as one of its core functions, allowing it amongst other initiatives to develop with
success the network of Racial Equality Councils (RECs).169 The s. 75 Northern Irish
duty also has a good relations element, but this does not extend across all the
equality grounds to which the duty applies. It only requires public authorities to
promote good relations between persons of different racial origin, religious and
political belief. The GLA duty to promote good relations applies only to race,
religion and sexual orientation.
The justification for not extending the GLA and Northern Irish good relations
duties across all the equality grounds is not clear, but appears to be based on the
perception that the approach to “good relations” that had been developed in
the race context (and in the context of religious and political belief in Northern
Ireland) is not transferable to the context of gender, disability or age. These
grounds are apparently not seen as giving rise to inter-group tensions. The
inclusion of sexual orientation in the GLA duty on the other hand was apparently
due to a belief that the race relations model of promoting good relations was
transferable to the sexual orientation context.
What is noticeable, however, is the lack of clear analysis as to what the concept of
“good relations” entails, and what type of action does it require outside the race
context. There also appears to be a lack of focus on the social exclusion, hatred
and violence that persons in particular age categories, women and disabled
persons suffer. While this may not take the same form as race violence, issues of
community relations and the promotion of understanding on the part of public
authorities would seem to arise across the equality strands. This raises the
question of whether the restriction of the scope of the good relations duty in the
GLA and s. 75 duties is justified, and whether this concept can be extended and
developed as part of a general equality duty.

Extending good relations
The duty to promote good relations has been very useful in requiring public
authorities subject to the race and the s. 75 duties to implement strategies to
bring community groups together. Many of the new initiatives being gradually
introduced by local authorities as part of the community cohesion initiative can
also be linked to the good relations duty. This demonstrates its potential
usefulness in improving public sector performance in general. However, the
concept of promoting good race relations can be difficult to define, and tangible
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outcomes are very difficult to identify. Both the progress reports prepared in
respect of the s. 75 duty and the race duty indicate that public authorities
consider that the good relations duty lacks definite content. In Northern Ireland,
the lack of clarity as to the “good relations” requirement has resulted in “the
build-up of an ad hoc structure with a poorly defined core and little systematic
commitment from government, political leadership or business.”170
The good relations duty therefore appears to be uncertain in ambit. It does,
however, appear also to have a valuable role to play as a tool for enabling public
authorities to take progressive steps to improve community relations. Further
research is necessary to identify ways in which this duty could generate
measurable outcomes, and there is a need to disseminate best practice and coordinate approaches where the duty applies. However, the utility of the duty in
the race, religion and sexual orientation field appears to be well established.
Therefore, the strand-specific duties for these grounds should include this as part
of the duty. But should similar provisions be introduced in the context of the sex,
disability and age specific duties? Should a duty to promote good relations or
something similar be also included in the general duty?
There is a danger that imposing a duty to promote good relations in respect of
these grounds as part of a general duty will involve subjecting authorities to a
non-applicable duty devoid of substantive content. However, public authorities
should presumably have a general role in promoting a culture of tolerance,
diversity and equality, and in combating structural patterns of ignorance and
victimisation that can impact severely upon vulnerable groups in society.
It may be possible to frame a general requirement on authorities to take
appropriate steps to counter prejudice and victimisation in the community at
large.171 While the phrase “good relations” itself is a little awkward as a tool to
encapsulate this duty, an alternative wording may be found such as a duty to
promote “good community relations”. This could encompass initiatives to reduce
domestic violence, abuse of the elderly or disabled, and the victimisation of
younger persons. This duty could also ensure a link between the equality duty
and groups not traditionally involved or benefiting from equality legislation. This
would tie in well with the current government’s community cohesion initiative,
and provide a platform for community relations initiatives. Specific duties to
promote good relations or “community relations” as appropriate in respect of
the different strands could also be included, which would retain the existing race
relations duty.
Compliance with this general duty, if introduced, could require the use of very
different approaches than those adopted for race. Promoting understanding and
awareness of disability issues, for example, will mean emphasising education,
understanding and adjustment in a very different way from the initiatives
utilised in the race/religion context. Certain problems could arise in respect of the
different strands. There may be circumstances where a public body, by reason of
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its functions, might have little or no role in promoting understanding and/or
good relations. A hospital may not have any role in this respect vis-à-vis disability,
but a school would: so a specific duty to promote understanding might be
appropriate in the disability context for educational institutions.
Therefore, specific duties may be imposed upon particular authorities where
appropriate for particular strands, while the general duty could include a duty to
promote good “community relations”. As part of implementing this duty, the
existing race equality councils could have their remit expanded to include
religious groups. Suitable bodies might be established to provide advice, liaison
capacity and a point of contact in respect of the other grounds, to disseminate
good practice. It is beyond the scope of this paper to explore how this could work
in detail, or to explore ways in which the ad hoc and open-ended nature of a duty
to promote good relations or community relations might be fleshed out. What is
clear is that considerable thought needs to be given to the possibilities that may
exist in this context.172

7.5 Scope of application
The range of application of any general duty with its accompanying
supplemental duties is an important issue, especially given the limited scope of
the proposed new anti-discrimination regulations in respect of age, sexual
orientation and religion. Ensuring that positive duties apply to all significant
areas of public authority activity would appear to be an imperative: confining the
scope of such duties to specific areas such as employment would considerably
undermine their potential impact.
Service delivery and policy formation are exempt from legislative control for the
three “new” grounds, even though they are areas of considerable concern.
Subjecting public bodies to a general duty that covers these grounds would
ensure that the needs and perspectives of disadvantaged groups under these
strands would be taken into account in policy and service delivery. The same
considerations apply in the disability field, given the limited scope of the DDA
and the extent to which discrimination and failure to make reasonable
adjustment can be justified. In these areas, the obligation to eliminate unlawful
discrimination would obviously be restricted in effect, but the positive obligation
to promote equality of opportunity would be the main active “arm” of the duty.
Legally, this should not give rise to fears that this would extend antidiscrimination law by the back-door: discriminatory practices could still be legally
secure from challenge, if a public authority could show that it had paid “due
regard” to whether eliminating these practices was proportionate and practical
under the duty.
As with the race and Northern Irish duty, the public authorities to which the
general duty applies should be explicitly listed, as should those to whom the
various supplemental duties apply. This prevents the need for costly litigation to
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establish who constitutes a public authority.173 The general duty should apply at
a minimum to those authorities currently subject to the race duty. A provision
should also be included in the legislation similar to that in the race duty that
public authorities remain responsible for the performance of their obligations
under the general and supplementary duties, even if they have “contracted-out”
operational performance of relevant functions to private sector organisations.
This will ensure that public authorities will be expected to make the appropriate
arrangements by contractual arrangements to ensure that compliance with the
duty will be guaranteed even if they are not actually performing the relevant
functions themselves.

7.6 Process v outcomes
In implementing such new positive duties, lessons learnt from the existing duties,
in particular the race duty, should be applied. As discussed previously, a perennial
concern with positive duties is that compliance with duties may just take the form
of “process compliance”, rather than focusing on achieving effective outcomes.
Process is important to ensure participation of disadvantaged groups, but
procedure is not enough in itself. A combined equality duty should not just
become a mechanism that results in multiple forms of consultation and
monitoring, but which does not produce any real change. The emphasis in
framing the duty and guiding public authorities as to how to comply with it
should be placed on securing effective outcomes that bring about real and
meaningful equal treatment. Clear and committed central leadership and coordination, the adoption of “best practice” models, pressure by NGOs and
disability groups, extensive training and the efficient exchange of information
are all necessary to make sure that this proposed set of equality duties do not fall
into the “process” trap.174 Effective consultation and enforcement will have to
again as discussed above be part and parcel of this.

7.7 Consultation
To ensure genuine participation by disadvantaged groups in the implementation
of equality duties, Nott’s “democratic-participative” model, that emphasises
consultation with civic and community groups, as well as individuals, should be
adopted as the framework for consultation.175 However, in both Northern
Ireland and the rest of the UK, the ability of civic and community groups to
engage in consultative processes is very mixed. In the context of the race duty,
Muslim and Afro-Caribbean groups in particular have argued that inadequate
resources and support make it very difficult for representative groups within
their communities to participate. The lack of financial and logistical support for
interested groups has been cited as a problem with the Northern Ireland duty.176
Similar concerns are inevitable in the disability, religion, sexual orientation and
age contexts, especially in respect of groups or individuals that may lack a link
with representative organisations.
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If active support for participation in the duty processes is absent, then there is a
real danger that “consultation” will be limited and ineffective in incorporating
the full diversity of equality perspectives. As seen above, the Welsh Assembly has
established and funded consultative networks for race, gender, disabled and
LGBT groups: the same commitment to proactive consultation procedures needs
to be seen as an integral part of complying with the duty. Authorities also need to
be careful to recognise that ethnic or religious groups in particular are not
monolithic blocks, and to avoid limiting their consultation procedures to
particular representative organisations and individuals that may not represent
the totality of views within particular groups.177 The same equally applies across
all disadvantaged groups covered by the equality legislation: consultation should
not be confined to particular NGOs or organisations.
Active effort needs to be put into developing targeted schemes for particular
consultative exercises, which have real outreach to potentially affected groups.
The results of consultation should also be genuinely incorporated into policy
assessment. It is of course difficult for any duty to specify the extent of
consideration to be given to the results of a consultation exercise. As a result, a
set of cross-strand equality duties may not be able to implement Nott’s model in
its entirety. However, it is imperative that the consultative aspect of the duty is
not neglected. Equally, it is also important that consultation is not seen as the
be-all and end-all of the exercise, leading once again to an excessive
concentration upon procedure: nor should the duty be seen solely as a vehicle for
implementing group perspectives into policy, but as a mechanism for balancing
different perspectives within a strong statutory commitment to achieving
substantive equality.

7.8 Enforcement
The Welsh, London and Scottish duties have generated real and identifiable
change. However, as noted above, no enforcement mechanism aside from
auditing assessment and judicial review is provided for in respect of the Welsh,
Scottish and GLA duties, in contrast to the stronger race equality and Northern
Irish duties, where the CRE and Northern Irish Equality Commission (NIEC) have
enforcement roles where non-compliance with the duties are alleged. The
absence of enforcement mechanisms makes progress very dependant on political
and organisational good-will. The “Hepple Report”, in disagreeing with the
Better Regulation Task Force178 that a statutory enforcement framework was not
needed, cited the experience of the Northern Irish “PAFT” and s. 71 of the Race
Relations Act experiences and concluded that an enforcement framework similar
to that in the s. 75 duty was necessary.179 A strong enforcement mechanism is
indeed necessary, to prevent positive duties becoming the next useful equality
policy to flounder on the rocks of lack of implementation. It is particularly
necessary to ensure that adherence to procedure also results in good outcomes,
and that sufficiently serious steps are taken to alter policies and practices to
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eliminate inequalities that are identified via monitoring and consultation.
However, in developing an adequate enforcement framework for equality
duties, it should be noted that the existing enforcement mechanisms, even
where they exist, are very limited. Admittedly, the nature of positive duties does
not lend themselves easily to individual enforcement, due to the emphasis on
relevance and proportionality in applying the duties. If a council, for example,
identifies inadequacies in service delivery to particular minorities, but decides
that remedying the imbalance will cost too much, or conflicts with other
priorities, it will be rare that this decision will be capable of being treated as
being obviously wrong. It is relatively easy to enforce the procedural obligations
imposed by a positive duty, such as an obligation to produce an equality scheme.
It is much more difficult to challenge a failure to achieve a particular outcome.
Nevertheless, it is important that enforcement mechanisms do exist both to
ensure procedural and substantive compliance, as the “Hepple Report”
emphasised.

Individual and group enforcement action
Ideally, individuals and interest groups such as trade unions and community
groups should be able to bring enforcement actions. However, individuals and
groups under the race and s. 75 duties at present only have the option of
referring non-compliance to the CRE 180 or Northern Irish Equality
Commission 181, or of seeking judicial review, which the Commissions can at
present also seek.182 Judicial review, while potentially an invaluable enforcement
tool, is both expensive and risky, as the courts will give a considerable degree of
leeway to public authorities in balancing different priorities in this context: only
an authority that acted in a clearly unreasonable manner in failing to give “due
regard” to the equality duty would be vulnerable to review.183 Judicial review
will only play a role in ensuring that appropriate weight is given to the positive
duty if pressure groups or the Equality Commissions are able to deploy the
necessary resources in suitable cases to ensure that good judicial precedent is
created.
This limitation could be circumvented if a system of specialist tribunals or
independent review bodies were established to review and assess the application
of the duty and to hear complaints from individuals. Internal review boards
could, for example, be established within local authorities or central government
departments. Alternatively, an external review mechanism similar to an
ombudsman system could be established, with a specific focus on the
implementation of the equality duties. Such review bodies could apply a less
restricted test than that used in judicial review, or at the least they should be
more accessible than the judicial review mechanism in terms of costs, time-limits
and exclusionary rules. If appropriate, their findings could be made binding: if
not, as where democratically-elected local councillors made the initial decision,
then their opinion should only be overridden by a positive decision supported by
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reasons. At present, no such bodies exist: serious consideration should be given to
their establishment, but this at present may be seen as a dangerously radical step.
(However, complaints of non-compliance can be made at present to the
Parliamentary Commissioner for Administration, and this route should be utilised
where other remedies are lacking.)
Evidence of compliance with the general duty could in addition be explicitly
made capable of being introduced in discrimination cases brought by individuals,
with courts and tribunals given the power to make appropriate inferences from
this evidence. This could substantially reinforce the impact of the duty by linking
compliance with public authorities’ vulnerability to suit under antidiscrimination law. At the least, it would concentrate minds internally on
compliance with the duty, and provide some external legal incentive to
implement the duty.

Auditing mechanisms
Enforcement need not only be the concern of individuals and interest groups.
Auditing mechanisms for reviewing compliance with equality duties are being
developed, and have considerable potential for acting as the main motor for
public authority reform. At present, however, auditing practice in the equality
context remains geared towards assessing compliance with procedural goals and
self-imposed public authority targets, and remains underdeveloped. The CRE is
working with the Audit Commission and other inspectorates to develop more
sophisticated methods of auditing outcomes in the context of the race duty.184
The “Hepple Report” recommended the design of a “basket of indicators” which
could show progress towards fair participation and fair access across all the
equality grounds over a specific time period.185 These indicators could include
the monitoring of employment, service delivery and studies of the comparative
perception of public services. The Report suggested that the use of these
indicators to measure progress should be built into the general performance
management frameworks and audited by the general inspection and audit
bodies.186

Equality Commission powers
While reinforcing and extending the role of the inspectorates in this manner is
important, giving the equality commissions or the proposed equalities and
human rights commission a strong enforcement role would appear to be crucial.
Audit mechanisms may lack the “bite” and transparency of an enforcement
system involving the Equality Commission(s), and may also find it difficult to
bring enough expertise and commitment to equality issues. Having a strong
enforcement role will also enable the Commission(s) to have the authority and
status to work closely with authorities in giving effect to the duty, which
otherwise they may lack.
Any such commission role in enforcing the duty should be structured in a manner
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broadly similar to that provided for under the race duty. The Commission(s)
should therefore be able to issue non-compliance notices if it considers that an
authority is not complying with the duties, as the CRE can at present187, and
ultimately have the ability to seek court orders from county courts or sheriffs’
courts requiring compliance.188 The Commission(s) should also, as with the CRE at
present, have the power to require information from authorities as to what they
doing to comply with the duty framework before a decision is taken to issue a
non-compliance notice, with this power to gather evidence being enforceable by
court order. Giving this set of powers to the Commission(s) will increase the
ability to ensure that non-compliance is challenged. Adequate resources will
have however to be provided to ensure that they can carry out this role.
However, the powers of any such Commission(s) also need to go beyond the
powers of the existing Commissions at present. The CRE currently can only issue
non-compliance notices where the specific duties imposed by the race duty upon
public authorities are not complied with.189 It can therefore apparently bring a
compliance action for failure by educational authorities to draw up or give effect
to race equality policies or a similar failure to draw up or to implement the
specific employment duties.190 It can also do the same for a failure to produce an
adequate race equality scheme where required, although the wording of the
duty to produce such a scheme does not appear to allow the CRE to challenge a
failure to implement the scheme.191 However, the CRE cannot enforce a failure to
implement the general duty, except through judicial review or through its power
of formal investigation, which are both very limited mechanisms.192 The
Commission(s) should therefore be able to trigger the enforcement mechanism
for alleged non-compliance with the requirements of both the general duty and
the strand-specific duties and this should be not confined to ensuring process
compliance. This needs to be made explicit in the legislation that will be required
to introduce the duty.
Similarly, the Commission(s) needs to be able to bring enforcement action in
response to claims by individuals of failure to comply with the duties, as can be
done in Northern Ireland. (This power is not limited to non-compliance with
procedural requirements.) However, unlike the case with the s. 75 duty, the
legislation should also make it explicit that the enforcement mechanism can be
triggered for both a general failure to comply with the duty and for individual
acts or policies that may be in breach of the duty. It should also make it clear that
the Commission(s) should be able to act on its own volition, without having to
wait for an individual complaint. S. 75 also provides that all equality schemes
have to be initially approved by the NIEC193: this is a power that would appear to
be unworkable in the British context, given the amount and size of the public
authorities involved.
This extension of enforcement powers proposed here for any future duties need
not result in a confrontational approach. The co-operative approach taken by the
CRE and NIEC to the implementation of the current duties appears to be effective
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thus far: using the enforcement mechanisms should be retained as a last resort,
after advice, conciliation and “naming and shaming” have proved unsuccessful.
However, there is a need for a strong enforcement framework as a last resort, to
plug the gaps that auditing mechanisms may not reach. This framework also has
to be capable of being enforced by both the commission(s) and by individuals,
through cost-effective mechanisms with adequate powers. Positive duties are
more concerned with culture change than the creation of enforceable legal
rights: effective enforcement can however link both these aspects of the fight
against discrimination so that positive duties can also give rise to legally
enforceable rights.

Conclusions – the design of an equality duties
framework
• The imposition of a general duty to promote equality on public authorities,
backed by supplementary strand-specific duties, would appear to be the best
model for designing an effective scheme of public sector duties. This would be
based upon the recognition of a common principle of equality underpinning
all of the equality grounds, as well as the need to ensure that the specific
considerations relevant to each equality ground be factored into antidiscrimination initiatives.
• The scope of the general and specific duties should extend to employment,
service delivery and policy formation across all the different equality strands, as
this will mean that the duties will apply where they are potentially of most use.
An emphasis on outcomes must be central to any such scheme, as well as
adequate consultation. Duties should be appropriately worded, and the
general duty should be the main focus of compliance.
• Adequate enforcement measures also have to be in place, to allow the Equality
Commissions (or a single equality commission) as well as individuals to seek
redress against authorities that are failing to fulfil the duty. This must include
the ability to make a complaint without having to embark upon the torturous
route of judicial review. Without such effective enforcement measures, the
impact of the duties may be limited.
• Complex considerations apply in designing a duty to promote good relations.
Forthcoming research will clarify these complexities, but there are arguments
to support the imposition of specific “good relations” duties upon particular
authorities where appropriate for particular strands, while the general
equality duty could include a duty to promote good “community relations” or
an equivalent phrase.
• The existing race duty should gradually be merged within this broader set of
duties. The Northern Irish and devolved authority duties should however be
kept separate, and extended if necessary by the devolved bodies themselves.
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Part 8
Positive duties and the private sector
This Part returns to consider the potential use of positive duties in the private
sector context, and argues for the introduction of duties to take specific steps to
ensure equality of opportunity in employment and in other areas, with an
emphasis on minimising any regulatory burden.

8.1 Positive duties and the private sector
The potential of positive duties is by no means confined to the public sector.
Positive duties can also be applied to the private sector, in the form of legislative
duties requiring proactive action on the part of private employers to eliminate
discrimination. These duties have similar potential for generating change across
all the equality grounds as do public sector duties, in particular by facilitating the
identification of obstacles to equality of opportunity in promotion, recruitment,
pay and training and the taking of appropriate action to remove these obstacles.
Different considerations do apply in designing positive duties for the private
sector in comparison to the public sector. It is difficult to impose consultation
requirements on the private sector, as many smaller-sized businesses will not
have sufficient resources or access to consultative forums. Any positive duties will
also usually focus primarily upon employment. It is also difficult to require many
private service providers to promote equality in how they deliver services to
particular groups (unless providing those services for a public authority – see
below). Once employers comply with the requirements of anti-discrimination
legislation by the taking of appropriate steps to avoid direct or indirect
discrimination in the provision of services, framing an enforceable requirement
to promote equality in their day-to-day business poses considerable and
potentially insurmountable problems. Can a bank be required for example to
provide services to ethnic minority communities where they lack banking
facilities? This would be highly intrusive regulation, and there is little or no
comparative experience of such an approach being taken in capitalistic societies.
Private bodies cannot be expected to shoulder all the burdens of public bodies.
Certain types of positive duty may be imposed in respect of access to services. The
Disability Discrimination Act makes provision for a type of positive duty,
requiring as it does that service providers make reasonable accommodation for
disabled persons, and the Canadian legislation extends this requirement across
all the equality grounds. In Norway and Sweden, general positive duties to
eliminate discrimination and promote equality are imposed on all private sector
bodies.194 Large companies may be able to adopt voluntary practices: the CRE has
recently called for FTSE 100 companies to voluntarily adopt the race equality duty
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both in terms of their employment policies and service delivery.195 In the main,
however, positive duties where applied to the private sector concern
employment practices, as any requirements in respect of service delivery will be
largely rhetorical and unenforceable. Employment duties have, in contrast, been
introduced with considerable success and a relatively light regulatory burden in
North America, Northern Ireland, Europe and Australia, and the Norwegian and
Swedish duties are in actuality concerned with a similar approach.
Such duties usually require employers of a particular size to monitor the
composition of their workforce and pay levels, to identify patterns of unequal
treatment or practices which could cause such treatment, and to take proactive
measures where appropriate and necessary to remove these identified obstacles
to equality. These obligations are very similar in nature to those imposed upon
public sector bodies in respect of employment. They are also no different in
principle than legislative prohibitions on workplace discrimination, except that
such duties require some limited degree of positive action rather than simply
passive compliance. By imposing positive requirements, these private sector
duties circumvent the need to rely upon individual ad hoc enforcement and
remedies. They are designed to be proactive, simple to implement, anticipatory
and based upon the principle of ensuring substantive equality.
Such duties should not be seen as solely involving the imposition of a new
regulatory burden. They mirror precisely in nature, form and content what is
generally accepted to be best equal opportunities human resources practice as
already developed across the private sector in North America and by bodies such
as the Employer’s Forum on Disability and the other employer’s organisations in
the UK (discussed above). Just as public sector duties impose a legal requirement
to implement mainstreaming best practice, which public sector bodies are
supposed to undertake in any case, so private sector positive duties impose a
legislative requirement to implement what is accepted to be corporate best
practice. They are not an alien carry-over from the public sector: in actuality, they
arise out of private sector initiatives arising out of the recognition of the business
case for diversity. In many cases, they permit employers to devise their own
compliance steps, subject to meeting minimum standards.
Positive private sector duties require private sector employers to implement
policies that are being implemented on a daily basis by many human resources
departments in any case. They therefore level the playing field, by providing for a
common level of equality practice that prevents firms who choose not to
implement corporate best practice from gaining any short-term business
advantage from doing so. They also impose a set, fixed standard of conduct,
which if implemented properly will ensure that private employers will be
meeting their obligations under anti-discrimination law and reduce the need to
endlessly shift legal and personnel polices in response to new employment
tribunal decisions.
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Many of the practices required by positive duties, such as the introduction of
transparent recruitment procedures, are in any case now necessary to satisfy the
indirect discrimination provisions of equality legislation. Positive duties also
permit employers to engage in recruitment drives aimed at diversifying their
workforce, such as those employed by many City of London investment banks,
which at present rest upon very shaky legal foundations.196 Positive duties, if
appropriately designed, link well with private self-interest, business efficiency
and good human resources practice. As with public sector duties, bureaucratic
load and excessive cost imposition need to be avoided to ensure the credibility of
the imposition of any positive duties in this area.

8.2 Voluntarism v “enforced self-reliance”
Given the link between positive duties and the equal opportunities policies
adopted by many private sector employers, why is there a need to make such
duties compulsory via legal regulation? As discussed above in Part III, the
adoption of diversity best practice is frequently patchy, often at the mercy of
varying degrees of internal managerial and shareholder interest and lacks the
backing of strong incentives to retain sufficient focus on sustaining it in the
absence of backing by individual senior executives. As discussed, the merits of the
“business case for diversity” are well established,197 but lack the inducement of
immediate benefits to compensate for these problems of maintaining a strong
and sustainable focus on diversity policies. Good intentions are not translating
into results.
The “Hepple Report” strongly argued that “voluntarism” has consistently failed
to deliver large-scale and widespread results in the private sector. It suggested
that voluntary approaches may result in the spread of best practice in some
organisations but will have little or not impact where economic or social factors
ensure that particular organisations are resistant to change.198 The Report
identified considerable scepticism among employers as to the utility of purely
voluntary measures, as demonstrated by the failure of the code of practice on
age discrimination. It suggested that voluntary initiatives will only be effective if
reinforced by the backing of “enforced self-regulation”, i.e. by means of the
statutory enforcement of proactive duties where private sector organisations
have failed to take appropriate voluntary steps themselves.199 It therefore
recommends the introduction of a set of positive duties based upon this enforced
self-reliance approach, where the duties will apply in the absence of an adequate
internal set of policies and practices.
The approach recommended by Hepple is convincing, having the advantage of
giving private firms a degree of leeway while providing for a basic standard of
compulsory compliance and enforcement. It also makes use of latest regulatory
theory by encouraging private methods of self-regulation (with statutory
regulation as reinforcement) and linking the promotion of equality with the selfinterest of employers.200
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This approach also links with the analytical framework proposed by Ely and
Thomas, who suggest that three different perspectives exist on the importance of
achieving diversity in private sector workforces: “access-and-legitimacy”, which
emphasises achieving workplace diversity to reflect increasingly diverse and
multicultural markets and customers; “integration-and-learning”, which
recognises the value of the new skills and knowledge made available as a result
of workplace diversity; and “discrimination-and-fairness”, which sees achieving
equality as a moral imperative.201 Jain, Sloane and Horwitz have argued that all
three of these perspectives have to be incorporated into a common policy
framework to achieve greater equality in employment. Legal regulation, a
product of the “discrimination-and-fairness” perspective, needs to be
supplemented with encouragement of the voluntary adoption of the other two
perspectives: “the law may achieve compliance but it cannot guarantee
leadership, motivation and commitment… it is for this reason that all three
approaches are necessary for achieving sustainable employment equity.”202
“Enforced self-reliance” achieves this by providing the space for private sector
employers to adopt their own diversity initiatives, while imposing a minimum set
of enforceable standards.

8.3 Models of private sector positive duties
Different comparative examples of private sector duties exist, that can provide
lessons in implementing the “enforced self-reliance” approach adopted by
Hepple. In Northern Ireland, the Fair Employment Act 1989 imposes a positive
duty on employers with ten employees or more to take measures to ensure a fair
proportion of Catholics and Protestants in their workforce.203 The duty has been
extended and modified by the Fair Employment and Treatment (Northern
Ireland) Order 1998 (FETO). Employers are required to monitor annually the
composition and pay scales of their workforce, and every three years to review
their recruitment, promotion and training practices. If patterns of discriminatory
treatment are identified in the monitoring process, employers after consultation
with the Equality Commission are required to take appropriate positive action
measures. These can include the setting of goals and timetables, implementing
equal opportunities policies, reviewing employment policies, practices and
procedures, and taking steps to attract applicants from the under-represented
community.
Enforcement of this duty is ensured by the requirement that employers “file”
their monitoring returns and equality plans with the Equality Commission for
Northern Ireland for approval, which can seek court orders to bring recalcitrant
employers into line. The Commission can also launch investigations into
employment composition and practices and this “Article 55 review” continues to
be the key mechanism to promote equality in this area.204 The Commission can
also enter into enforceable affirmative action agreements with employers. At the
end of March 2001, the Equality Commission had agreed 301 affirmative action
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agreements with employers, 72 of which were legally enforceable. It also carried
out formal reviews with 31 employers implementing such agreements during the
year 2000–2001, and reported that “the majority of the concerns had made good
faith efforts to implement the programme and that there were some
encouraging improvements in workforce composition”.205 Non-compliance with
the provisions of the duty can be penalised primarily by the denial of government
grants and exclusion from state tendering processes, a serious penalty given the
size of the public sector in Northern Ireland.206
There is a general perception that the Northern Irish duties have proved in the
main largely successful, which is backed by statistical evidence.207 The House of
Commons Northern Ireland Affairs Committee reported in 1999 that “the extent
to which employers have complied with the regulatory requirements of the
legislation appears to be impressive”208, a conclusion backed by the findings of
the Independent Review.209 The FETO duty is an example of “enforced selfreliance”, with employers’ reviews backed by the investigatory powers of the
Commission.
Similar duties have been introduced in Canada and Australia at federal and state
level, with more mixed results. Particular reference can be made to the Canadian
federal Employment Equity Act 1986, revised and extended in late 1995. The Act
extends to certain private employers engaged in federal commerce in particular
financial and industrial sectors (and therefore of relatively large size), as well as
to federal government departments with 100 employees or more. It requires
employers to conduct annual monitoring of their workforce, and to take positive
action to remedy identified inequalities in the treatment of women and visible
minorities as appropriate given the turnover, size, workforce composition and
recruitment pools of the company. Monitoring returns are filed with the relevant
regulatory body, including information on workforce consultation on
implementing the duty with failure to file subject to stiff financial penalties. The
Canadian Human Rights Commission can conduct audits into compliance with
the duty, which can be enforced by equality tribunals. Moderate gains have been
identified from the implementation of the duty, which has been seen as lacking
adequate breath of application and a sufficiently rigorous set of enforcement
mechanisms.210
Less than strict enforcement provisions have also lessened the impact of the
Ontario Pay Equity Act 1987, which imposed a statutory duty on employers with
more than 10 employees to examine their pay structures for discriminatory pay
patterns. If a discriminatory pattern is found, then the employer is required to
take action to draw up an equity plan or to implement pay adjustments. There is
no requirement imposed on employers to file their results with a public body,
however, and the Ontarian Pay Equity Commission depends on individual
complainants bringing cases. This has proved to be a serious deficiency in the
Act.211
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Despite the problems of weak enforcement, the use of positive duties along the
lines of the FETO and Canadian models is becoming increasingly accepted. Even
the highly deregulatory Australian Equal Opportunity for Women in the
Workplace Act 1999 contained a requirement that employers of a certain size
had to maintain a workforce profile and implement gender equality schemes in
consultation with their workforce, however requiring only “reasonably
practicable outcomes”.212 The Norwegian Gender Equality Act 2002 covers both
public and private enterprises, and imposes a general positive duty upon
employers to promote gender equality within their enterprises. This is reinforced
by a requirement to report on progress towards gender equality in annual
corporate reports or budgets, which must include detailed information on
planned and implemented measures to promote gender equality and prevent
differential treatment. This is supervised and monitored by the gender
ombudsman and the company law authorities.213 Sweden has similar
legislation.214
Both these duties use a lighter touch than the Canadian and Northern Irish
legislation, while again being based upon the “enforced self-reliance” model:
both have had notable success.215 The Canadian legislation has been the model
for the Dutch employment equity legislation, which requires positive action to be
taken by employers to recruit ethnic minorities, women and disabled persons and
reporting on the steps taken. This had had more mixed results, with progress in
gender and disability but less for political reasons in respect of ethnic
minorities.216
In considering these comparative models of private sector duties, it should be
emphasised that these illustrate that there are very different varieties of private
sector duties, involving varying degrees of regulation and sanction. There is no
single fixed model, but it is apparent that strong enforcement combined with
cultural support and a relatively light regulatory touch are all key factors.
The duty proposed by the “Hepple Report” is broadly similar to the FETO duty. It
would require a three-year periodic review of employment procedures in
consultation with interest groups, and a requirement to take reasonable
remedial action by means of an employment equity plan when the review
indicated the existence of significant under-representation. Such a plan would
include provisions for reasonable adjustments to make progress towards a
representative composition of the workforce at the appropriate level, and
arrangements for appropriate consultation and publication of the plan.
Employers would be specifically not required to take action that would involve
undue hardship to the employer’s business or the selection or promotion of
under-qualified persons.217
The Report also suggests that employers with ten or more employees would also
be required to carry out a similar three-yearly periodic pay audit, and take
appropriate action via a pay equity scheme where discrepancies were
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identified.218 This would be enforceable by an equality commission, with similar
powers to the Equality Commission of Northern Ireland under the fair
employment legislation, and evidence of non-compliance could be introduced in
anti-discrimination proceedings.219 The single equality bill recently introduced
by Lord Lester makes provision for such positive duties to be imposed upon
employers.220

8.4 A private sector positive duty for Britain?
Given this range of duties, is there an appropriate model for the British context,
and will such a model attract support? The “Hepple Report” found that “there
was general support from our respondents for an inclusive, proactive nonadversarial approach to achieve employment equity” with mixed feelings from
employer organisations as to whether that approach should be founded on an
enforceable positive duty.221 The review concluded that the costs of imposing
such a duty would not be excessive when the business benefits of diversity were
factored in, that comparative experience had shown the clear need for
enforcement measures, and that the inadequacies of the existing individual
enforcement model justified the imposition of a positive duty on employers with
10 or more employees.
The Report also argued that employers will welcome a comprehensive code that
with a light regulatory touch that establishes a clear legal position.222 The Report
also suggests that positive duties, in reducing the ad hoc nature of individual
enforcement of anti-discrimination law, will actually reduce compliance costs for
employers.223 Both contentions are strongly argued, but at present strong
private sector caution about excessive regulation is very strong.224
It is clear that any positive private sector duties will have to earn their spurs as
cost-effective proactive requirements that deliver real results for the
disadvantaged groups if both the private sector and disadvantaged groups are to
be convinced of their utility. Despite the independent review’s optimism about
the acceptability of such duties, the abolition of Ontario’s employment equity
scheme in 1996 by the new state Conservative government shows that the
benefits and advantages to business of equality and diversity (and how positive
duties can contribute effectively to this) need to be actively sold as part of the
introduction of any such duties.225
While the Hepple model may very well represent the most effective and
appropriate model for Britain, this reluctance may mean that a more incremental
approach is necessary to the development of private sector duties. Nevertheless,
any such incremental steps cannot be so watered down as to amount to a
tokenistic requirement. The Norwegian approach may represent an appropriate
first step, if the requirements imposed by that legislation are extended across all
the equality grounds. (As with the public sector duty, confining the scope of
duties to particular grounds will cause fragmentation and excessive duplication.)
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Such a scheme, or a variant, extended across all the equality grounds could
constitute an introductory first step, which may both “ease in” employers into
the process, spread good practice and begin to demonstrate the benefits of the
enforced self-reliance approach.
However, company reporting mechanisms have traditionally lacked real bite, and
the Ontario experience of equal pay duties demonstrates that strong
enforcement is a prerequisite for the effectiveness of positive duties. An
incremental tightening of regulation is possible, which can be “rolled out” as
appropriate if initial regulatory initiatives are not delivering results. In this way,
private sector organisations can be given an incentive to put their house in order
to avoid extra layers of regulation. Ultimately, however, it is likely that a duty
with a light regulatory touch but with strong and effective enforcement
provisions will be required. Elements of the Hepple model should perhaps be
adjusted and simplified to ease the perceived problem of regulatory burden (in
particular the ten-employee threshold proposed in the Report could be raised).
However, the Report’s recommendations as to the active enforcement role of the
equality commission and the ability of tribunals to draw inferences from noncompliance are essential ingredients of any positive duty scheme: adequate
enforcement mechanisms have to be in place.226
In addition, in considering the perceived burden of complying with such schemes,
the cost of making constant adjustments in human resources practice arising
from legal developments in the employment tribunals and elsewhere needs to be
considered. An employment equity scheme as outlined here would have the
immense advantage for the private sector of setting a clear floor of compulsory
practice, compliance with which would not alone generate the advantages of
business diversity and ease employee tensions, but also reduce the risks of being
exposed to anti-discrimination litigation.

8.5 Contract compliance and public procurement
Pending the introduction of such positive duties, serious consideration needs to
be given in the interim to ensuring that private bodies awarded public sector
procurement contracts are expected to take proactive steps to promote equality
and eliminate unlawful discrimination. This type of positive duty, known as
“contract compliance”, requires private contractors bidding for government
contractors to introduce and implement effective equal opportunity policies,
including appropriate pay auditing, best equal opportunities practice and
monitoring of their workforce.
If patterns of unequal treatment are uncovered by this process, private
contractors would have to show that appropriate measures for eliminating
discrimination across the various grounds were being implemented. Private
contractors could also be required to factor equality concerns into how they
deliver services, in appropriate cases. Failure to take the appropriate steps would
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result in disbarment from the tender process and the cancellation of existing
contracts. Continuing compliance with the duties even after the contract is
awarded can also be written into the contracts in question as a fundamental
term, demonstrable breach of which would terminate the contract.
Morris has identified five central justifications for contract compliance
requirements: public purchasing policies should be open to adjustment to
attempt to redress social problems; the beneficiaries of public money should not
be implementing discriminatory polices; contract compliance can foster fair
competition by removing short-term unfair advantages rooted in exploitative or
unequal practices; it can improve corporate management by requiring the
implementation of equal opportunities best practice; and it can serve as an
effective tool to combat structural discrimination which traditional antidiscrimination law has not affected.227 A sixth rationale can now be added:
compliance with the race duty requires that public authorities mainstream race
equality in contracting processes, and the expansion of positive duties across all
the equality grounds should ensure a similar mainstreaming across all the
equality strands. These justifications are strong and convincing.
Nevertheless, attempts by local authorities to develop contract compliance
policies in the 1980s were effectively reined in. Judicial review decisions limited
the permissible scope of such initiatives by restricting the scope of applicable
relevant considerations 228, while Part II of the Local Government Act 1988
“virtually strangled at birth the use of contract compliance by local authorities”,
under the guise of ensuring a best value contracting process.229 Local authorities
retained limited scope for introducing contractual conditions prohibiting racially
discriminatory practices under the duty imposed by s. 71 of the Race Relations Act
1976.230 No such scope was left open for action on other equality grounds, even
gender.231
The race duty has now replaced the old s. 71 duty, and greatly enlarged the scope
for contract compliance initiatives in the race context. The CRE has issued
guidance to public authorities on complying with the race duty and best practice
in public procurement.232 Outside of the race context, best practice guidance has
been developed in Wales under the general duty, albeit voluntary in nature, and
by local authorities as part of the “best value” initiative. The “Hepple Report” is,
however, correct in identifying considerable degrees of vagueness in many of the
best value schemes, and a lack of clear standards.233 The Report also draws
attention to the uncertain impact of EU public procurement rules in this area.
These may restrict the extent to which compliance with equality of opportunity
best practice may be taken in to account as a consideration in awarding public
procurement contracts over the threshold value required for EC law to apply.234
The comprehensive CRE guidance represents a step towards greater use of
contract compliance, but the survey into the implementation of the positive duty
identified that few public authorities were considering how the duty impacted
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upon partnership and procurement strategies, commenting that “if this is a true
reflection of what is actually happening, then this represents a significant lever
for change that is currently under-exploited.”235 The position in respect of the
other equality grounds remains very unclear.
In contrast to this hodgepodge, the US and Canada have developed extensive
contract compliance mechanisms. The US experience clearly demonstrates that
comprehensive contract compliance schemes are capable of being implemented
with considerable success in an economic context similar to that of the UK. US
Executive Order 11246 requires federal government contractors with fifty or
more employees and contracts of more than $50,000 to abstain from unlawful
discrimination and to take positive action to increase the representation of racial
minorities in their workforce, including the implementation of positive action
plans. The Office of Federal Compliance Programs enforces these contract
compliance requirements by audits, enforceable conciliation agreements and,
ultimately, by seeking judicial sanctions that can debar contractors from
government work. It also requires contractors to file annual reports and to
monitor the composition of their workforce. These requirements have been very
successful 236, even if the enforcement mechanisms have been lacking in
coherence and effectiveness, and considerable litigation has ensued as to the
scope of permissible affirmative action.237 The “Hepple Report” concluded that
these positive duties were the most significant influence on their organisations,
and that there was widespread acceptance of contract compliance by US
employers.238 Similarly, in Canada, the Federal Contractors Programme requires
bidders with 100 or more employees bidding on contracts of $200,000 or more to
undertake employment equity programmes: again, this has generated some
clear successes, although its impact has been less than in the US.239
Based upon this experience, the “Hepple Report” recommends the use of
comprehensive contract compliance initiatives as an integral part of the “best
value” process in governing public procurement.240 The exact requirements will
obviously have to vary from industry to industry, but codes of practice can set out
appropriate guidance. By linking public procurement with the implementation
of a positive, anticipatory, proactive approach to equality issues across all the
equality grounds, contract compliance can act as the first lever in encouraging
the utilisation of a positive duty approach by private sector organisations. The
final report of the Cabinet Office Strategy Unit on ethnic minority labour market
performance has also emphasised the role of public procurement in this
context.241
It is however apparent that clear legislation is required to put this best practice
upon a firm basis and to clarify what can be done to ensure contractors comply,
especially outside the race context. Complementary action may have to be taken
at EU level, to clarify and if necessary modify European public procurement rules
to allow for contract compliance schemes to be utilised effectively.242 It is
noteworthy that wording that permits employment equity is contained in the
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North American Free Trade Agreement (NAFTA) side agreement and the CanadaChile Free Trade Agreement.243 However, the possible obstacles in EC law to
implementing contract compliance programmes may in any case be more illusory
than real. This is especially so following the insertion of Article 13 into the EC
Treaty, with its conferring of competency upon the EC to introduce measures in
respect of the major equality grounds, and the persuasive impact of the Charter
of Fundamental Rights, especially the anti-discrimination guarantee in Article 21.
Hitherto, the development of private finance initiatives without due attention to
the possibilities of incorporating an equality dimension into the process has been
a wasted opportunity, which the equality community has been slow to identify
and critique. Enabling legislation and comprehensive codes of practice are now
required to allow contract compliance initiatives to ensure that the expenditure
of public money reinforces equality of opportunity in the private sector.244
Again, this should be achieved with the lightest possible regulatory touch, and an
emphasis on keeping compliance simple yet effective.

8.6 “No reason to fear”: implementing private sector
duties
As public procurement involves state expenditure, it constitutes an acceptable
starting point for the implementation of positive duties within the private sector.
Given the scale of public sector contracting, it can have considerable scope and
impact. However, extending positive duties across the entire private sector as
part of implementing enforced self-regulation also has to be seriously
contemplated, as argued here. If designed with a suitably light regulatory touch,
and making due allowances for incremental progress, the size of particular
private sector firms, and the need for effective and credible promotion and
enforcement, developing similar schemes for the UK private sector would seem
to offer real benefits, both for disadvantaged groups and ultimately for
businesses also.
The lesson from the comparative experience in general is that private sector
duties, including contract compliance requirements, are very effective if
proactively enforced by enforcement agencies that can shape group remedies
and require changes in practice. This demonstrates the possible utility of positive
duties in circumventing the restrictions inherent to the individual enforcement
model. Positive duties also mean that the enforcement agencies can act against
patterns of institutional discrimination and discriminatory structures that would
be impervious to attack under the existing enforcement model. By allowing for
conciliation procedures and mutual agreements between the enforcement
agencies and employers on methods to remedy discriminatory patterns, as well as
employer self-regulation within the scope of the statutory requirements, the
enforced self-regulation approach moves away from a simple adversarial model
to one that allows for flexibility and conciliation.
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The specific measures taken in respect of the different equality grounds as part of
complying with any private sector duty will vary. Monitoring for race, gender and
age will perhaps be an integral part of compliance, at least for larger firms, and
as with the public sector, monitoring for sexual orientation and for religious
belief raises considerable issues of privacy. Guidance by the Equality
Commission(s) will play a crucial role in framing the appropriate compliance
strategies, and necessary safeguards may have to be clearly set out in the
legislation.
Guidance by the Commission(s) and more expansive legislation will also be
important in spelling out clearly what positive action measures can be taken to
redress discriminatory patterns. The law needs to indicate clearly the types of
affirmative action which are legally permitted, giving private sector employers
who wish to use it a degree of security, while also setting out the scope of positive
action measures that may be required under the positive duties. The Race and
Framework Directives both state that “the principle of equal treatment shall not
prevent any Member State from maintaining or adopting specific measures to
prevent or compensate for disadvantages linked to… the grounds… ”245, and the
forthcoming Gender Directive amending the Council Directive on the
implementation of the principle of equal treatment for men and women will also
allow this broadly permissive affirmative action approach.246 This gives leeway
for such approaches: however, EC law continues to rein in the scope for US-style
affirmative action 247, and none of the positive duties discussed here are
dependant for their success upon the use of such policies.
It should be emphasised again that such duties represent a legal requirement to
introduce existing best practice: as such, they are far from being alien intruders
from the public sector. Firms with good equal opportunities polices have nothing
to fear from such duties, and potentially much to gain.

Conclusions – positive duties and the private sector
• Positive duties can also be imposed upon the private sector, even if some
different considerations apply. “Diversity management” initiatives are not
delivering the adequate results, and private employers are suffering from the
lack of a legally delineated best practice standard.
• Contract compliance mechanisms as used in the context of public procurement
and PFI/PPP initiatives to require private employers to implement “equality
audits” in their workforce are easy to design and should constitute the first
step in extending duties to the private sector. This could involve, depending
upon the circumstances, the carrying-out of pay audits to identify and
eliminate unjustified patterns of pay differentials, suitable assessment and
monitoring of training, promotion and recruitment strategies, as well as the
introduction of suitable human resources policies as regards work hours and
time off. Failure to take the appropriate steps would result in disbarment from
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the tender process.
• Comparative experience from other European Union countries, the US and
Canada should be drawn upon to design duties for the private sector in
general, pay audit and workforce monitoring requirements in particular.
Scandinavian corporate reporting mechanisms could be used as an initial step,
and due caution should be exercised in developing duty schemes in avoiding
excessive load. Streamlined equality duties requiring companies of a suitable
size and scale to take effective steps to implement equality audits may be
necessary, and have the advantage of proving a clear regulatory framework
that can guide employers in making sure that they come within the legal
requirements of equality law. Such positive duties essentially require the use of
best practice in private sector employment policies.
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Part 9
Positive duties and the voluntary sector
9.1 The voluntary sector
Positive duties may also be utilised in the voluntary sector. Certain difficulties
arise in that many voluntary organisations are small in size or lack the funding
required to comply with a strenuous framework of duties. In addition, particular
organisations may specifically direct their services at particular groups or
objectives, and requiring a cross-strand equality focus may be wholly
inappropriate. (Requiring the Catholic Church to respect differences of sexual
orientation raises completely insurmountable difficulties, for example.)
However, requiring voluntary organisations of a certain size to comply in their
employment practices with the private sector duties raises no particular
problems. Voluntary sector employers may be required to adhere to positive
duties like any other private sector employer of appropriate size, as long as a
conflict of ethos is not involved. The exceptions within the religious and sexual
orientation discrimination regulations for genuine religious ethos, and the
relevant exceptions in the Sex Discrimination Act, will ensure that no
fundamental incompatibility exists between positive duties in the field of
employment and the diverse nature of the voluntary sector.
Similarly, as with private sector bodies contracting for the performance of public
service functions, voluntary bodies that perform certain public sector functions
for public authorities should be required to comply with contract compliance
requirements. They should also be required in delivering the public services in
question to adhere to the general equality duty. This would apply for example to
the provision of accommodation for older persons by the Leonard Cheshire
Foundation.
Charities could, as part of their obligations under the charities legislation, be
required to adhere to the general equality duty, provided however that their
particular purpose and orientation was reflected in the nature of their
obligations under the duty. A charity set up to provide support for asylumseekers, for example, could adhere to the general duty but retain its emphasis on
its particular purpose, target issues and goals.
Perhaps a more appropriate route to enhancing the promotion of equality
within the voluntary sector is to build in equality commitments as part of public
authority compacts with the voluntary sector, as the GLA has done. Various
guidance in implementing proactive equality policies exists for charities, such as
that offered by the Scottish Council of Voluntary Organisations.248 Public sector
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compacts could reinforce take-up and adoption of this guidance via equality
commitments, where interaction with the public sector was involved. This could
lead in turn to the development of a model of the general duty that would be
suitable for charities in particular.

Conclusions – equality duties and the voluntary
sector
• Voluntary sector employers should also be subject to equality duties, again
depending upon size and scale. Where a voluntary body is delivering services
for a public authority, they should be subject to the general equality duty and
to contract compliance requirements. Compacts with the public sector may
represent the most appropriate way of mainstreaming equality throughout in
the voluntary sector where voluntary organizations are not assuming public
functions.

100 Taking equal opportunities seriously

Conclusion
Positive duties are not be a panacea for all forms of inequality. They require
particular types of proactive action to be taken: they do not require particular
results. If the emphasis is placed on process rather than outcomes, then their
impact will be considerably blunted and cosmetic change will substitute for real
progress. However, maintaining a focus on outcomes will be difficult to enforce.
If they cannot be adequately enforced, or if compliance and enforcement efforts
are under-resourced, then there is a real risk that they will remain only rhetorical
commitments. Their considerable potential for effecting change can only be
implemented if the duties are given the support and priority they require to be
effective.
A further precondition for their effectiveness exists: positive duties should also be
designed and structured to recognise the link between human rights, community
cohesion, integration, poverty, socio-economic rights and equality. The Greater
London Authority Equalities Policy Commission in its November 2000 report
emphasised that equality initiatives needed to be linked up with anti-poverty
strategies. The overlapping causes of inequality and discrimination need to be
recognised and dealt with by unified strategies. Duties should also be
accompanied by full enforcement, reform and extension of existing antidiscrimination legislation: they are designed and intended to supplement antidiscrimination law, not to serve as a substitute or compensation. Equally, they
cannot act as a substitute for culture change, or for strong and committed
leadership.
Having entered these caveats, positive duties do have great potential as tools to
create change within public and private sector institutions. By requiring
proactive action, they give a legal backbone to mainstreaming and equal
opportunities policies, both strengthening their “internal” development and
ensuring an “external” compliance standard. By compelling the taking of
adequately implemented procedural steps, they create a climate of openness to
new diversity initiatives and ensure a greater focus upon the proactive
promotion of equality. The experience of both public and private sector duties
thus far has been that they are highly effective motors of change. Positive duties
are tools to ensure that adequate priority is given to equality issues, and they can
have an impact across the full range of equality grounds and across the public,
private and voluntary sectors.
This paper has set out a framework structure for a set of public sector duties
extending across all the equality grounds. It has also suggested the introduction
of equality duties in the private and voluntary sectors, and in particular the
speedy implementation of contract compliance initiatives. In all these sectors,
positive duties must earn their spurs, by generating outcomes and escaping the
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trap of excessive reliance upon bureaucratic procedure. However, if implemented
effectively, they have immense potential for generating change. They can also
serve to improve service delivery to all, contributing not just to the well-being of
disadvantaged groups alone but to the community at large, by enhancing service
delivery and employment diversity. Positive duties are, in essence, regulatory
tools to apply with a light touch to improve private and public sector
performance while enhancing citizens’ rights. Serious consideration needs to be
given to their effective and prompt implementation.
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